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SUMMARY

MCI WorldCom largely agrees with the Commission's tentative

conclusion that it should modify the bundling restrictions to

allow interexchange carriers to bundle CPE and enhanced services

with their interstate, interexchange services. However, given

the ease with which the ILECs' market dominance in local services

could be exploited through the bundled offering of monopoly local

services and competitive CPE and enhanced services, ILECs and

their long distance affiliates should be prohibited from bundling

CPE or enhanced services with local services.

The Commission's bundling restrictions originated in the

Computer II proceeding. The Commission explained that the

bundling of CPE with regulated telecommunications services could

restrict customer choice and retard the development of a

competitive CPE market. The Commission recognized, however, that

there may not be any anticompetitive effects from bundling "[if)

the markets for components of [aJ commodity are workably

competitive." Thus, the rationale for the prohibition against

bundling CPE and telecommunications services implicitly rested on

carriers' market power in regulated services.

In the Interexchange Notice, the Commission tentatively

concluded that the CPE unbundling rule should be eliminated for

interstate, interexchange services, "due to meaningful economic

competition" in both the CPE and interstate, interexchange

service markets. The Commission's tentative conclusion is

clearly correct, for both CPE and enhanced services. Any attempt
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by a nondominant IXC to force a customer to accept a bundle that

she would not otherwise want will be unsuccessful, as customers

can easily find alternative separate sources of supply of CPE,

enhanced services and interexchange services at competitive

prices.

ILECs, on the other hand, are overwhelmingly dominant in the

local service market, and such market power could easily be

exploited by bundling their monopoly local services with

competitive CPE and enhanced services. Such bundling would

enable ILECs to subsidize the provision of CPE and enhanced

services with monopoly local service profits and would facilitate

strategic pricing of discounted bundled offerings to favored

large customers. Such cross-subsidization is an even greater

threat in the case of enhanced service bundling, since the

operational overlap between basic and enhanced services invites

cost misallocation. ILECs should therefore be prohibited from

bundling local service with CPE or enhanced services.

Similarly, although ILEC long distance affiliates are not

dominant in interexchange services, they could exploit the ILECs'

market power in local services through targeted discounts for

packages of long distance, local services, CPE and enhanced

services. The ILEC affiliates' market power in local services,

derived from their unique relationship with the ILECs, will

enable them to subsidize strategic pricing in bundled offerings

including local services. Such monopoly subsidized bundling will

also allow ILEC affiliates to gain an advantage over unaffiliated
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IXCs, which lack the monopoly earnings necessary to subsidize the

provision of competitive product or services.

Adding to the anticompetitive potential of ILEC long

distance affiliate bundles of interexchange and local services,

together with CPE and enhanced services, is the monopoly subsidy

arising from ILEC access charges that is reflected in ILEC

affiliates' long distance charges. While inflated ILEC access

charges are a necessary component of almost all IXC interexchange

charges, for ILEC long distance affiliates, ILEC access charges

represent merely an internal accounting transaction. Thus a

tremendous profit is built into ILEC affiliate long distance

rates, which provides a funding pool that can be used to

subsidize the provision of other products, including CPE and

enhanced services, and thereby to fund strategic pricing with a

view toward stifling local competition.

Furthermore, to the extent that it might otherwise be

possible to detect an ILEC affiliate's failure to properly impute

access charges and other costs in setting its interexchange

rates, the addition of CPE and enhanced services to ILEC

affiliate bundles of long distance and local services would

render such detection virtually impossible. The ease of cross

sUbsidization, and the increased risk of undetected predation

resulting from a more complex bundle, require that CPE and

enhanced services be excluded from any ILEC affiliate bundle of

local and long distance services.

Allowing IXCs and CLECs to bundle, while prohibiting ILECs
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and ILEC affiliates from bundling CPE or enhanced services with

local services, would not place any carrier at a disadvantage and

would be pro-competitive. As is the case with independent IXCs,

CLECs have no market power in the local service market and

therefore cannot harm competition by bundling their local

services with CPE or enhanced services. Accordingly, the

unbundling rules should be eliminated for CLEC local services for

all of the same reasons given for the elimination of the rule as

to all lXCs other than ILEC long distance affiliates offering

packages of interexchange and local services. Given the ILECs'

overwhelming dominance in the local services market, and the

daunting economics of local service competition, the inability to

bundle local services with CPE and enhanced services could not,

as a practical matter, significantly disadvantage ILECs vis-a-vis

CLECs offering bundled packages of local service and CPE or

enhanced services. Furthermore, such bundling could give CLECs a

foot in the door, especially in the hard-to-crack residential

local service market.

The Commission should also clarify the nature of the

bundling to be allowed for enhanced services. MCl WorldCom

proposes that lXCs be permitted a greater degree of enhanced

service bundling than simply the bundling that is inherent in the

provision of any interexchange enhanced service. lXCs should

also be permitted to bundle any interexchange enhanced service

with interexchange basic services other than the interexchange

basic transmission that underlies the interexchange enhanced

-vi-
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service.

with regard to whether the basic service portion of a

bundled offering should still be offered separately on an

unbundled, tariffed basis if the rules are eliminated, such a

requirement is unnecessary. If the Commission's Detariffing

Order is upheld on appeal, the issue will be moot. If the

tariffing of interexchange services continues, the issue will

still be moot in many situations, as the most practical way to

bundle is simply to offer a discount off the tariffed rate for

the interexchange service portion of the bundle. Even aside from

those situations, the intense competition that characterizes the

interexchange and enhanced service and CPE markets ensures that

consumers will have choices of bundled and unbundled services and

products at competitive prices.

With regard to the issue concerning the allocation of

revenues from bundled offerings for universal service fund (USF)

contribution purposes, such allocation should not raise any

significant obstacles to modification of the unbundling rules.

The charge for a typical bundled offering will simply be the sum

of a stated discount off the tariffed rate for the basic service

portion of the bundle plus the contractual charge for the CPE or

enhanced service. The USF contribution for such a bundle would

be the discounted charge for the volume of service used by a

particular customer. Similarly, modification of the unbundling

rules should not affect the Part 68 rules or the "all-carrier"

rule.
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Introduction

MCI WorldCom, Inc., by its undersigned attorneys, submits

these comments in response to the Further Notice of Proposed

Rulemaking (Further Notice) in the above-referenced dockets

seeking comments on the Commission's review of the rules

requiring the unbundling of customer premises equipment (CPE) and

enhanced services from regulated telecommunications services. 1

As explained herein, MCI WorldCom largely agrees with the

commission's proposal to dispense with these rules in the

interexchange market. The one exception should be in the case of

interexchange affiliates of incumbent local exchange carriers

(ILECs), whose unique relationship to the ILECs requires that the

bundling restrictions be retained where such affiliates include

local services in their bundled offerings. Those restrictions

FCC 98-258 (released Oct. 9, 1998).
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should also be retained for the lLECs themselves in their

provision of local exchange service.

As recited in the Further Notice, the bundling restrictions

originated in the Computer 112 proceeding. The Commission

adopted a rule requiring all common carriers to sell or lease CPE

separate and apart from their regulated communications services

and to offer CPE solely on a deregulated, non-tariffed basis. 3

This rule was codified at 47 C.F.R. § 64.702(e). The Commission

explained that the bundling of CPE with regulated

telecommunications services could force customers to purchase

unwanted CPE in order to obtain necessary transmission services,

thus restricting customer choice and retarding the development of

a competitive CPE market. 4

Only a carrier possessing market power in the bundled

service, of course, could impose such a forced choice on the

customer, and the Commission recognized that there may not be any

anticompetitive effects from bundling U[i)f the markets for

Amendment of section 64.702 of the Commission's Rules
and Regulations, 77 FCC 2d 384 (1980) (Computer II Final
Decision), mod. on reconsideration, 84 FCC 2d 50 (1981) (Computer
II Recon. Order), mod. on further reconsideration, 88 FCC 2d 512
(1981), aff'd sub nom. Computer and Communications Industry
Ass'n. v. ~, 693 F.2d 198 (D.C. Cir. 1982) (~), cert. denied,
461 U.S. 938 (1983).

Further Notice at ! 11, citing Computer II Final
Decision, 77 FCC 2d at 496.

Further Notice at , 11, citing Computer II Final
Decision, 77 FCC 2d at 443 n. 52.

MCI WORLDCOM INC COMMENTS NOVEMBER 23,1998
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components of [a] commodity are workably competitive. ,,5 Thus,

the rationale for the prohibition against bundling CPE and

telecommunications services implicitly rested on carriers' market

power in regulated services. This made sense at the time, since

almost all telecommunications services were provided on a

monopoly or quasi-monopoly basis. Although "specialized

carriers" possessing no market power, such as MCI, had begun to

offer interexchange and other services on a competitive basis,6

the Commission drew no distinctions based on market power in the

formulation or application of the rule.

Computer II also set forth the "basic service"I"enhanced

service" dichotomy -- which is parallel to the

"telecommunications service"{"information service" dichotomy under

the Telecommunications Act of 19967
-- and held that carriers

"that own common carrier transmission facilities and provide

enhanced services ... must acquire transmission capacity pursuant

to the same prices, terms, and conditions reflected in their

tariffs when their own [common carrier transmission] facilities

5

6 Computer II Final Decision, 77 FCC 2d at 468-69.

7 Further Notice at , 32. The terms "basic" and
"enhanced" will be used interchangeably with "telecommunications"
and "information," depending on the statutory or regulatory usage
relevant to the discussion. Generally, where either terminology
would fit the context, the "basic/enhanced" rubric will be used,
following the practice in the Further Notice.

MCI WORLOCOM. INC. COMMENTS NOVEMBER 23. 1998
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are utilized [in the provision of their enhanced services]. ,,8

This unbundling requirement has been interpreted subsequently to

mean that "carriers that own common carrier transmission

facilities and provide enhanced services must unbundle basic from

enhanced services and offer transmission capacity to other

enhanced service providers under the same tariffed terms and

conditions under which they provide such services to their own

enhanced service operations."9 This unbundling rule has never

been codif ied. 10

In the Interexchange Notice,l1 the Commission tentatively

concluded that it should modify the CPE bundling restriction to

allow nondominant interexchange carriers (IXCs) to bundle CPE

with their interstate, domestic, interexchange services. The

commission noted that bundling may benefit consumers and promote

competition, as long as the markets for the components of the

bundle are sUbstantially competitive. The Commission tentatively

Computer II Final Decision, 77 FCC 2d at 475.

Further Notice at ! 33 (quoting Independent Data
communications Manufacturers Ass'n, Inc. Petition for Declaratory
Ruling and American Telephone and Telegraph Company Petition for
Declaratory Ruling, 10 FCC Red 13717, 13719 (1995)).

The Commission also never explicitly required that the
provision of enhanced services always be "separate and distinct
from provision of common carrier communications services" as it
did in the case of CPE. 47 C.F.R. § 64.702(e).

Notice of Proposed Rulemaking, Policy and Rules
concerning the Interstate. Interexchange Marketplace,
Implementation of Section 254(g) of the Communications Act of
1934, as amended" 11 FCC Rcd 7141 (1996) (SUbsequent history
omitted) .

Mel WORLDCOM INC. COMMENTS NOVEMBER 23.1998
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concluded that, in light of the development of substantial

competition in the markets for CPE and interstate, interexchange

services, it was unlikely that nondominant interexchange carriers

could engage in the type of anticompetitive conduct that led the

Commission to prohibit such bundling. The Further Notice points

out that the Commission has previously determined that the CPE

market is competitive and that the interstate, domestic,

interexchange market is sUbstantially competitive. 12 AT&T raised

the issue of whether the enhanced service unbundling rule should

also be modified for the same reasons. 13

I. THE CPE UNBUNDLING RULE SHOULD BE MODIFIED FOR IXCs

A. Because of the Intense Competition in the Interexchange
Service and CPE Markets, Elimination of the CPE
Unbundling Rule for IXCs Would be Pro-Consumer

The Further Notice seeks comment on the tentative conclusion

stated in the Interexchange Notice -- namely, whether the CPE

unbundling rule should be eliminated for interstate, domestic,

interexchange services, "'due to meaningful economic competition'

in both the CPE and interstate, domestic, interexchange

markets. "14 with the exception of one anomalous situation, to be

discussed below, the Commission's tentative conclusion is clearly

correct.

12

13

14

In addition to the multiple citations in the Further

Further Notice at t 12.

.Id... at ! 34.

.Id... at, 13 (quoting 47 U.S.C. § 161).

Mel WORLDCOM INC COMMENTS NOVEMBER 23.1998
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Notice, there is substantial economic evidence confirming the

intensely competitive nature of the interexchange market. IS As

the Commission pointed out in the WorldCom Merger order,

competition with AT&T has continued to grow since AT&T was

declared nondominant in 1995. 16

The Further Notice points out that the Independent Data

communications Manufacturers Association (IDCMA) has argued that

even an IXC without market power might have the ability to force

consumers of its interexchange services to purchase CPE from the

same IXC. With one exception, to be discussed below, it is

difficult to see how that could be done, however, given the

intensely competitive nature of the interexchange and CPE

markets. As the Commission explained in the CQmpetitive Carrier

Rulemaking,17 nQndQminant IXCs -- which are nQW all IXCs -- are

See, e.g., DeclaratiQn of Robert Hall at ~~ 120-81,
Exhibit E to Comments of MCI TelecommunicatiQns Corp.,
APplicatiQn Qf BellSouth corporation, et al., for Provision of
In-RegiQn, InterLATA Services in Louisiana, CC DQcket NQ. 98-121
(filed Aug. 4, 1998).

16 ApplicatiQn of WQrldCQm, Inc. and MCI communicatiQns
corporation for Transfer of Control Qf MCI CQmmunicatiQns
CorporatiQn tQ WQrldCQm, Inc. at , 40, CC Docket NQ. 97-211, FCC
98-225 (released Sept. 14, 1998).

Policy and Rules cQncerning Rates fQr CQmpetitive
CommQn carrier Services and Facilities Therefor, CC DQcket No.
79-252, NQtice of Inquiry and PropQsed Rulemaking (competitive
Carrier Notice), 77 FCC 2d 308 (1979); First RepQrt and Order
(competitive carrier First Report), 85 FCC 2d 1 (1980); Further
Notice of Proposed Rulemaking, 84 FCC 2d 445 (1981); Second
Further Notice of PrQposed Rulemaking, 47 Fed. Reg. 17308 (1982);
SecQnd RepQrt and Order (Competitive carrier Second Report), 91
FCC 2d 59 (1982), recon. denied, 93 FCC 2d 54 (1983); Third
Report and Order (competitive Carrier Third RepQrt), 48 Fed. Reg.

MCI WORLDCOM, INC. COMMENTS NOVEMBER 23,1998
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not able to Uforce" consumers to do anything, given the choices

that are now available. If an IXC were to attempt to induce

customers to purchase CPE from it by requiring such purchases as

a condition of taking the IXC's interexchange service or by

offering a discount on the CPE only to customers of its

interexchange service, customers could easily find alternative

separate sources of supply of both CPE and interexchange services

at competitive prices. Whatever pricing advantage an IXC could

offer by selling service and CPE at a bundled discounted price

would have to be cost-related -- and therefore not harmful to

competition -- or the IXC could not profitably offer such a

bundled discount in the long run. 18

To the extent that lXCs are in a better position than

manufacturers to offer such bundles, such an advantage should not

have any impact on the vigor of competition in the CPE market.

Now that AT&T has sold its equipment manufacturing operations,

there is no lXC in a position to favor its own equipment through

46791 (1983); Fourth Report and Order (Competitive Carrier Fourth
Report), 95 FCC 2d 554 (1983), vacated, AT&T v. FCC, 978 F.2d 727
(D.C. Cir. 1992), cert. denied, MCl Telecommunications Corp. y.
~, 113 S. ct. 3020 (1993); Fourth Further Notice of Proposed
Rulemaking, 96 FCC 2d 1191 (1984); Fifth Report and Order
(Competitive Carrier Fifth Report), 98 FCC 2d 1191 (1984); sixth
Report and Order (Sixth Report), 99 FCC 2d 1020 (1985), vacated
sub nom., MCl Telecommunications Corp. v FCC, 765 F.2d 1186 (D.C.
Cir. 1985).

See Competitive Carrier Notice, 77 FCC 2d at 334-38 at
" 46-54; Competitive Carrier First Report, 85 FCC 2d at 20-22,
30-33 at " 55-59, 88-96; Competitive carrier Fourth Report, 95
FCC 2d at 557-62, " 6-12.

MCI WORLDCOM INC. COMMENTS NOVEMBER 23,1998
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bundling. Moreover, IXCs are not in a position to "play

favorites" in determining which CPE manufacturers to deal with in

any way that would injure competition in the CPE market. If an

IXC were to team with one manufacturer for reasons other than

cost and quality, it would simply end up handicapping itself in

competing with other IXCs' bundled offerings. Any injury to the

CPE market thus would be short-lived. Similarly, an IXC could

not impede competition in the CPE market by "locking in"

customers through the use of long-term contracts and early

termination penalties. 19 "Locking in" only makes sense as an

anticompetitive strategy if there is some current advantage

derived from market power to be locked in beyond the point in

time where that advantage might otherwise be eroded. Since no

entity has any market power in interexchange services or CPE,

there is no anticompetitive advantage to be locked in through

long-term contracts. 20

19
~ Further Notice at ! 13.

20 Eastman Kodak Co. V. Image Technical Services. Inc.,
504 U.S. 451 (1992), cited by some parties as an illustration of
a firm's ability to lock in customers of a product in which it
has no market power, is inapposite here. ~ Further Notice at !
13 & n. 38. There, the Court held that summary judgment for
defendant was properly denied because of direct evidence that it
had raised prices and driven out competition in the service and
spare parts "aftermarkets" as a result of having locked in
customers by means of high initial equipment costs. 504 U.S. at
477-78. Here, there is no indication that any IXC could possibly
be in a position to charge higher prices for CPE -- or
interexchange services, for that matter -- as a result of having
locked in customers through long-term contracts and early
termination penalties.

MCI WORLDCOM. INC. COMMENTS NOVEMBER 23,1998
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The Further Notice requests comment on the contention that

eliminating the CPE unbundling rule is not necessary to benefit

consumers because the rule does not preclude IXCs from offering

the convenience of one-stop shopping for service/CPE packages; it

only prohibits bundled discounted pricing. 21 Although one-stop

shopping does provide convenience to consumers, the rule still

prevents IXCs from passing along the cost savings resulting from

joint marketing and sales of services and CPE. Thus, elimination

of the rule would bring about benefits to consumers and more

vigorous competition in interexchange services and CPE.

Because of the absence of market power held by any entity in

the interexchange service or CPE markets, and the lack of

leverage in either of those markets that could be secured through

long-term contracts, bundling by IXCs could not violate Sections

201(b) or 202(a) of the Communications Act. As the Commission

explained in Competitive Carrier, firms without market power will

not be able to charge excessive or predatory rates in violation

of Section 201(b) or price discriminate in violation of Section

202(a), due to the availability of alternatives at the

competitive market price. 22 Similarly, with one exception

discussed below, IXCs could not subsidize their provision of

21 Further Notice at ~ 14.

22 See Competitive Carrier Notice, 77 FCC 2d at 334-38 at
" 46-54; Competitive Carrier First Report, 85 FCC 2d at 20-22,
30-33 at ,! 55-59, 88-96; Competitive Carrier Fourth Report, 95
FCC 2d at 557-62, ,! 6-12.

MCI WORLOCOM, INC. COMMENTS NOVEMBER 23. 1998
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equipment from the charges for interexchange service, as IOCMA

argues,23 since they will not be able to achieve supracompetitive

earnings in their services with which to subsidize their CPE. 24

IOCHA's assertion that an IXC "'could choose to make transmission

service available only to customers that agreed to obtain

carrier-provided CPE' "25 cannot alter this analysis, since such an

IXC would only deprive itself of interexchange service customers

by doing so. Similarly, interexchange service price increases

could only harm an IXC charging higher than the market price.

B. Bundling CPE with Interexchange Services Would Not
Result in the Reregulation or Retariffing of CPE

The Further Notice also poses the question, initially raised

by IOCHA, of whether the bundling of CPE with interexchange

services would lead to the retariffing or reregulation of CPE,

since the Commission would have to ensure that a bundle of CPE

and interexchange transmission service complies with Title II

requirements. 26 It follows from the analysis set forth above,

however, that the bundling of CPE with interexchange services

should not create any such problems. Nondorninant services are

23 Further Notice at ~ 18.

24 As will be explained below, ILEC long distance
affiliates are an exception to the general inability to generate
supracompetitive earnings in interexchange services.

25

26

Further Notice at , 16.

.Ida.. at , 17.

MCI WORLDCOM INC COMMENTS NOYE!vIBER 23,1998
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not sUbject to any regulatory requirements that would bring about

the reregulation or retariffing of CPE. Nondominant carriers are

not required to submit any cost justification for their rates,

which are presumed to be reasonable and nondiscriminatory.27 The

Commission therefore does nothing on an ongoing basis "to ensure

that ••. [nondominant carrier] regulated transmission offering[s]

comply with Title 11"28 unless a complaint is filed challenging

such offerings. Indeed, the Commission has already determined in

the Detariffing Order that nondominant interexchange rates need

so little policing that they should not even be tariffed. 29

Whatever the outcome of the appeals of the Detariffing Order,

there is certainly nothing about bundled offerings that would

require the Commission to start taking action on an ongoing basis

to ensure compliance with Title II.

Moreover, assuming that IXCs continue to file tariffs --

once the appeals of the Detariffing Order, including any remand

proceedings resulting therefrom, are resolved -- it would be

feasible to tariff bundled offerings so as not to "retariff CPE."

See Competitive carrier First Report, 85 FCC Rcd at 33-
35.

28 Further Notice at ! 17.

29 Second Report and Order, policy and Rules Concerning
the Interstate, Interexchange Marketplace. Implementation of
Section 254(g) of the Communications Act of 1934, as amended, ce
Docket No. 96-61, 11 FCC Rcd 20730 (1996), stay granted sub nom.
MCI Telecommunications Corporation y. FCC, No. 96-1459 (D.C. eire
Feb. 13, 1997), Order on Reconsideration, 12 FCC Rcd 15014
(1997), further recon. pending.

MCI WORLOCOM INC. COMMENTS NOVEMBER 23, 1998
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For example, a tariff could recite the charges, terms and

conditions for a long distance service, setting forth all of the

information as to the service that typically appears in a tariff,

but also including a reference to a discount or credit that would

be available to customers taking unnamed CPE pursuant to a

separate contract. The tariff would thus reference the contract

governing the provision of the CPE, without setting forth any of

the terms and conditions of the contract, which would only appear

in a separate document to be provided to the customer. Such a

reference would allow the carrier to offer the service and the

CPE for a discounted bundled price without in any way tariffing

the CPE.

If the Commission believes that the term "CPE" should not

even appear in the tariff, the tariff could refer to unnamed

"products," which would not necessarily have to be CPE. At the

same time, any concerns as to the possibility of an untariffed

rebate could be alleviated by requiring that the discount or

credit be graduated according to the value of the CPE or other

products purchased. In that way, the total charge for any given

amounts of tariffed services and untariffed products could be

known in advance, simply by consulting the tariff.

C. ILECs Should Not be Permitted to Bundle Mixed-Use CPE
With Local Services, and ILEC Affiliates Should Not be
Permitted to Include Local Services with Their Bundled
Offerings of Services and CPE

The Further Notice also raises issues concerning the

MCI WORLDCOM, INC. COMMENTS NOVEMBER 23.1998
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possible anticompetitive effects of allowing the bundling of CPE

with interexchange services by Bell Operating Company (BOC) and

other ILEC affiliates providing interexchange services, as well

as the bundling of CPE with local services by carriers offering

local and access services. The Further Notice points out that

the LEC Classification Order3o held the BOCs' and other ILECs'

long distance affiliates to be nondominant in their provision of

in-region, interstate, interLATA services and suggests that any

bundling relief should therefore be extended to such

affiliates. 31

Generally, MCI WorldCom agrees that the nondominance of ILEC

long distance affiliates suggests that they may not be able to

force interexchange rates upward by reducing the supply of such

services or charge SUbstantially above the competitive market

price for such services. In that sense, they are nondominant,

and the Commission was probably correct in deciding not to impose

price cap rules and certain other aspects of dominant carrier

regulation on the ILEC affiliates' interexchange services. Those

affiliates, however, are in a different situation from

Regulatory Treatment Qf LEC PrQvision of Interexchange
Services Originating in the LEC's Local Exchange Area and Policy
and Rules concerning the Interstate, Interexchange Market Place,
CC Docket Nos. 96-149, 96-61, Second Report in CC Docket No. 96
149 and Third Report and Order in CC Docket No. 96-61, 12 FCC Rcd
15756, 15802 (LEC ClassificatiQn Order), Order on
ReconsideratiQn, 12 FCC Rcd 8730 (1997), Order, DA 98-556 (rel.
March 24, 1998) (LEC Classification Partial Stay Order), further
reCQn. pending.

31 Further Notice at , 24.

MCI WORLDCOM, INC COMMENTS NOVEMBER 23.1998



32

-14-

independent IXCs, and those differences directly affect the

policies implicated by the unbundling rules. Since those

differences derive from the ILECs' market power in local exchange

services, it is first necessary to address the application of the

unbundling rules to ILEC local services.

ILECs clearly have an advantage derived from market power

that could be exploited through the offering of local service and

mixed-use CPE (~, CPE used partly for interstate and partly

for intrastate communications) at a bundled price. There is

still almost no competition in any category of local service. 32

Over two-and-a-half years after the enactment of the

Telecommunications Act of 1996, no BOC has yet made the showing

required by section 271(d) for entry into in-region long distance

service. The BOCs' and other ILECs' market dominance in local

services thus remains about what it was when Computer II imposed

See, e.g., WorldCom Merger Order at ~~ 168, 170 & n.
465, 172, 183 (ILECs still dominant in both residential and large
business local service and access service markets, with 98.6% of
all local exchange and exchange access revenues); Further Notice
of Proposed Rulemaking at ~ 51 & n. 151, Computer III Further
Remand Proceedings; Bell Operating Company Provision of Enhanced
Services, CC Docket No. 95-20, and 1998 Biennial Regulatory
Reyiew --Review of Computer III and ONA Safeguards and
Reguirements, CC Docket No. 98-10, FCC 98-8 (released Jan. 30,
1998) (BOCs remain overwhelmingly dominant providers of local
exchange and exchange access services, accounting for about 99.1%
of the local service revenues in their service territories);
Memorandum Opinion and Order at ! 22, Application of BellSouth
corporation, et ale Pursuant to section 271 of the Communications
Act of 1934, as amended, To Provide In-Region, InterLATA Services
In South Carolina, CC Docket No. 97-208, FCC 97-418 (released
Dec. 24, 1997) (BeIISouth's share of the local service market in
South Carolina is 99.8%).
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the unbundling rules on all carriers; time has stood still for

the ILECs. There is therefore no rational basis for altering the

unbundling rules for ILEC local services. 33

Moreover, such market dominance could easily be exploited by

bundling monopoly local services with competitive mixed-use CPE

in a number of ways. First, there is the problem identified in

Computer II, whereby customers are forced by bundling to take the

ILEC's CPE and/or the ILEC subsidizes the provision of CPE with

monopoly local service profits. 34 It might be argued that the

CPE market is intensely competitive and therefore could not be

harmed by such bundling, but the CPE market was competitive at

the time of Computer II; indeed, that competition was itself the

rationale for the unbundling rUle. 35 As will be discussed in

Part II below, the bundling of enhanced services with local

regulated services poses an even greater threat of this type of

competitive harm.

The second type of competitive harm threatened by the

bundling of CPE with ILEC local services is the use of strategic

pricing to stifle incipient local service competition. An ILEC

could use a bundled offering to avoid the constraints on

See, e.g., Greater Boston Television Corp. v. FCC, 444
F.2d 841 (D.C. Cir. 1970), cert. denied, 403 U.S. 923
(1971) (agency must rationally justify any pOlicy shift).

52.

34

35

See Computer II Final Decision, 77 FCC 2d at 443, n.

.Id.... at 443-47.

MCI WORLDCOM, INC COMMENTS NOVEMBER 23.1998



36

-16-

customer-specific pricing otherwise imposed on regulated

services. Thus, a discounted bundled offering could be made to a

large customer that might be vulnerable to competitive LEC (CLEC)

competition without having to make the same offer to other

customers, even those who might be similarly situated. The lLEC

could choose to make available to other customers, who have no

competitive alternatives, only the tariffed local service portion

of the bundled offering at a much less favorable rate. Used in

such manner, bundling could be a highly effective strategic

pricing tool in the hands of the lLECs to pick off CLEC

competition. Such strategies could be funded through the

monopoly earnings on the local service rates charged generally.

Since CLEC competitors have no monopoly captive rate base to fund

strategic pricing, they would not be in a position to respond,

particularly if they are contributing to the lLECs' subsidy pools

by reselling the lLEC's local services.

Similarly, assuming, without conceding, that BOC and other

lLEC long distance affiliates may offer bundled packages of

interexchange and local services,36 they should not also be

allowed to add CPE to the bundle. Although lLEC long distance

MCl WorldCom's predecessor, MCl Telecommunications
Corporation, has sought reconsideration of the decision in the
Non-Accounting Safeguards Order to allow the BOCs' section 272
affiliates to provide local as well as interLATA services.
Implementation of the Non-Accounting Safeguards of Sections 271
and 272 of the Communications Act of 1934, as Amended, First
Report and Order and Further Notice of Proposed Rulemaking, 11
FCC Rcd 21905 (1996), recon. pending (subsequent history
omitted) .
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affiliates were found in the LEC Classification Order to be

nondominant in interLATA services, they could exploit ILECs'

market power in local services through targeted discounts for

packages of long distance, local services and CPE, whether the

affiliate was providing the local service through its own

facilities, or by means of UNEs purchased from the ILEC, or was

reselling the ILEC's local service. 37

As MCI WorldCom's predecessors and other parties have

explained, in their comments supporting the CompTel et al.

request that ILEC affiliates providing local services also be

treated as ILECs, where an ILEC confers monopoly-derived benefits

on an affiliate that also provides local service, the affiliate

occupies the same market position as the ILEC itself and should

be treated as an ILEC, sUbject to the requirements of section

251(c) of the Communications Act. To the extent that such an

affiliate is not treated as an ILEC, it will be able to combine

the market dominance of an ILEC in its provision of local service

with the freedom of an unaffiliated nondominant carrier. Its

Although the term "interLATA" is not precisely
coterminous with "interexchange," "interLATA" will be used
throughout as a rough equivalent to "interexchange" where
reference is made to statutory provisions or commission orders
specifying "interLATA" service or the context otherwise requires
such usage. ~ PUblic Notice, Petition for Rulemaking Filed, 12
FCC Rcd 6473 (1997) ("interexchange" encompasses "interLATA" and
"intraLATA toll"). The term "long distance" will also be used
generically to encompass both "interexchange" and "interLATA."
See LEC Classification Order at ! 5 n. 19 ("long distance" used
to refer to interLATA services provided by BOC affiliates and
interexchange services provided by IXCs).
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"competitive LEC" status can easily be exploited as a technique

for the ILEC to avoid the strictures of section 251(C) entirely.

In effect, such an affiliate becomes an unregulated monopolist.

(~ Comments appended as Attachment A.)38

Whatever decision the Commission ultimately reaches as to

the CompTel request or in other proceedings affecting the

regulatory treatment of an ILEC affiliate providing local

service, the marketplace advantages of such an affiliate should

at least be taken into account in reviewing the unbundling rules.

Where an ILEC affiliate is providing a package of long distance

and local services, it therefore should not be permitted to add

CPE to the bundle. Its market power in local services, derived

from its affiliation with and benefits from the ILEC, will enable

it to inflict the same types of competitive harms as the ILEC

itself, as discussed above, including cross-subsidization and

targeted pricing favoring large customers. BOCs will still

possess such market power in local services after they are

authorized to provide in-region, interLATA services under section

271 of the Act, and the same bundling analysis therefore applies

to them.

Moreover, such monopoly-subsidized bundling will also allow

an ILEC affiliate to gain an advantage over unaffiliated IXCs

Comments of MCI Telecommunications corporation,
Competitive Telecommunications Association, et al., Petition On
Defining certain Incumbent LEC Affiliates As Successors, Assigns,
or Comparable Carriers Under Section 251(h) of the Communications
A&t, CC Docket No. 98-39 (filed May 1, 1998) (attached hereto) .
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also selling packages of long distance and local services and

CPE. Unaffiliated IXCs have no dominance in any market and thus

lack the ability to subsidize the provision of any competitive

products or services with earnings from other services, since

they are all competitive.

Adding to the anticompetitive potential of ILEC long

distance affiliate bundles of interexchange and local services

and CPE is the monopoly subsidy arising from the ILECs' access

charges, which are reflected in their long distance rates. Based

on Regional Bell Operating Company (RBOC) and Commission data,

there can no longer be any doubt that ILEC interstate access

charges are vastly in excess of their costs, earning nearly 70

percent before interest, taxes, depreciation and amortization. 39

since ILEC access charges are a necessary component of almost all

IXC interexchange charges, the competitive interexchange market

price necessarily reflects ILEC tariffed access charges.

For ILEC long distance affiliates, however, ILEC access

charges represent merely an internal accounting transaction. On

a corporate-wide basis, the actual cost of access for ILEC long

distance services is only the cost incurred by the ILEC local

network in providing access to its long distance affiliate, not

the tariffed rate for access that is charged to other IXCs.

Thus, the ILEC affiliate's retail long distance charges reflect a

see MCI WorldCom, Inc. Comments at 9-11 & n. 19, Access
Charge Reform, et al., CC Docket No. 96-262, et al. (filed Oct.
26, 1998) (MCI WorldCom Access Reform Comments) .
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huge profit on the access portion of those charges -- a profit

that most unaffiliated IXCs cannot earn because they are still

paying inflated access rates to the ILECs, on whom they are still

dependent for access to over 98 percent of all subscriber

lines. 40

The tremendous profit reflected in ILEC affiliate long

distance rates, resulting from the staggering earnings on the

access charges built into those rates, provides a funding pool

that can be used for anticompetitive purposes, including

subsidization of the provision of interexchange services and CPE

and strategic pricing of bundled offerings. As the commission

explained in computer II, bundling can be used "as an

anticompetitive marketing strategy, e.g., to cross-subsidize

competitive by monopoly services."41 In this case, the cross-

subsidy is generated "upstream" by profits in the ILECs' monopoly

access services, which can be used to fund below-market prices

for bundled offerings including CPE and the ILECs' "downstream"

long distance services to favored large customers. Such bundled

pricing can be used to discipline competitors who try to match

the ILECs' bundled service/CPE prices without the benefit of

monopoly funding pools. The resulting price squeeze on IXCs

using ILEC access services to provide long distance services adds

40 .I.d... at 9.

41 Computer II Final Decision, 77 FCC 2d at 443, n. 52.
~ Further Notice at , 18.
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another anticompetitive weapon to the ILECs' marketing of long

distance and local services and CPE. 42

ILECs typically argue that no such access-derived sUbsidy

pools exist, since every dollar of interexchange service sold by

an ILEC affiliate takes a dollar away from the ILEC's net access

revenue. In fact, however, an ILEC can maximize its total

profits by reducing the price of its interexchange service,

thereby increasing the demand therefor and, accordingly, for its

switched access services as well. 43 The most likely consequence

of such a strategy would be that total sales by competitive IXCs

would fall (because of the ILEC affiliate's capture of increased

market share) by less than the expansion of the ILEC's company-

wide access and interexchange revenues combined. As a result,

the "opportunity cost" to the ILEC of forgone net access revenue

resulting from an increase in its own interLATA traffic would be

less than the markup over cost paid by IXCs for access. 44

The ILECs' high level of local and access service
earnings rebuts the standard ILEC argument that, due to price cap
regulation, they have no incentive to cross-subsidize using local
and access service earnings. The caps are so high, as
demonstrated by the high earnings, that there is no need to raise
local and access rates to sUbsidize competitive services and
products in order to strategically price bundled offerings; they
are already high enough to provide a substantial subsidy pool for
such purposes.

~ Jean Tirole, The Theory of Industrial Organization
69-72, Chapter 3 (1995).

~ Franklin M. Fisher, An Analysis of switched Access
Pricing and the Telecommunications Act of 1996 at 8, attached to
Reply Comments of MCI Telecommunications Corp., Implementation of
the Local Competition Provisions in the Telecommunications Act of
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ILECs also argue that ILEC losses resulting from below

market pricing of service/CPE bundles could never be recouped

later, since the ILEC affiliates lack market power in

interexchange services. As explained above, however, ILEC

affiliates providing local services do enjoy market power in

those services, which could be brought to bear on the market for

bundled offerings. Thus, the combination of ILEC long distance

and local services with CPE is an especially potent

anticompetitive cocktail that should remain prohibited.

Furthermore, the addition of CPE to an ILEC affiliate's

bundle of interexchange and local services can be used to

circumvent imputation requirements. To the extent that it might

otherwise be possible to detect an ILEC affiliate's failure to

properly impute access charges and other costs in setting its

interexchange rates, the addition of CPE to ILEC affiliate

bundles of long distance and local services would render such

detection virtually impossible. There might be some chance of

detecting and preventing a failure to impute costs for a bundle

of long distance and local services, since they are both

regulated, tariffed services, and the local service would

typically be purchased from the ILEC. As more products are added

to the bundle, however, particularly unregulated products, it

~, CC Docket No. 96-98 (filed May 30, 1996). Moreover, to the
extent that IXCs are using special access or CLEC services to
provide interexchange services, the ILEC affiliate's provision of
interexchange service using the ILEC's switched access service
will incur no such "opportunity costs." .Id. at 7-8.
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becomes more difficult to measure the ILEC affiliate's true costs

and thus more difficult to detect a failure to impute and the

resulting predation. The ease of cross-subsidization, as

discussed above, and the increased risk of undetected predation

resulting from a more complex bundle, require that CPE be

excluded from any ILEC affiliate bundle of local and long

distance services.

Finally, to the extent that BOCs or other ILECs manufacture

CPE, their inherent cost advantages will be magnified in offering

bundles of services and CPE. If an ILEC no longer has to

purchase CPE from a third party, its bundled offering costs both

diminish and become harder to detect, aggravating the cross-

subsidy and predation potential of any such bundled offering,

especially where the same affiliate manufactures CPE and provides

long distance and local services. 45

D. Allowing IXCs and CLECs to Bundle, While Prohibiting
ILECs and ILEC Affiliates From Bundling CPE with Local
Services, Would Not Place Any Carrier at a Disadvantage
and Would be Pro-Competitive

Although the unbundling rules should remain in place for

ILEC local exchange services, whether sold by the ILEC or resold

or otherwise provided by an ILEC affiliate, there is no reason to

BOCs are permitted to manufacture CPE (and provide
local services) through the same section 272 affiliate used to
provide in-region interLATA services. Non-Accounting Safeguards
Order at ,! 61, 312. MCI WorldCom's predecessor, MCI, has sought
reconsideration of the decision to allow the Section 272
affiliates to provide local services.
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maintain those restrictions on CLEC local services. As in the

case of IXCs unaffiliated with ILECs, CLECs have no market power

in the local service market and therefore cannot harm competition

in CPE, or in local services, by bundling their local services

with CPE. Accordingly, the unbundling rule should be eliminated

for CLEC local services for all of the same reasons given above

for the elimination of the rule as to all interexchange service

providers other than ILEC long distance affiliates offering

bundles including local services.

The Further Notice also raises a question as to whether ILEC

long distance affiliates would be at a competitive disadvantage

vis-a-vis IXCs offering packages of long distance and local

services and CPE if different unbundling rules were applied based

on ILEC affiliation. 46 It is difficult to see how ILECs or ILEC

affiliates could be placed at a competitive disadvantage or how

competition might be otherwise injured by the imposition of a

different unbundling regime on ILECs and their affiliates, at

least in the manner suggested in these comments.

First, as to the application of the unbundling rules to

local service providers, the ILECs are so overWhelmingly dominant

in the local service market, and the economics of local service

competition so daunting under current conditions,47 that an

46 Further Notice at !! 27, 29.

47 Even the RBOCs now admit that, given the inadequate
discounts, competitive local service cannot be provided
economically via resale. ~ Application For Transfer of Control
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inability to bundle local services with CPE could not, as a

practical matter, significantly disadvantage ILECs vis-a-vis

CLECs offering bundled packages of local service and CPE. At the

same time, such bundling could give CLECs a foot in the door,

especially in the hard-to-crack residential local service

market. 48

The competitive carrier rulemaking offers a useful

historical analogy here. For 15 years, from the competitive

Carrier First Repore 9 to the AT&T Reclassification Order, so AT&T

at 30, In the Matter Qf GTE CQrpQration, Transferor. and Bell
Atlantic corporation, Transferee, For Consent to Transfer of
Control (filed Oct. 2, 1998). See alsQ, MCI WorldCQm Access
Reform Comments at 11-21; "Telecommunications (A Special Report):
Overview -- Out Qf the LOQp: What ever happened to cQmpetition
for local phone service? It's simple economics," THE WALL STREET
JOURNAL, p. R6, Sept. 21, 1998 (resale discounts not sufficient
tQ allQw CLECs to CQver costs prQfitably); "The Quiet War,"
DALLAS MORNING NEWS, NQv. 16, 1997 (ILEC per line charges to
CLECs higher than ILEC retail local service rates); "stonewalling
LQcal CQmpetition: The Baby Bell Strategy tQ Subvert the
TelecQmmunicatiQns Act Qf 1996," CONSUMER FEDERATION OF AMERICA,
January 1998, pp. 58-62, 93 (UNEs and local resale improperly
priced) .

CLECs have such a small sliver of the local service
market, especially the residential segment, that they could be
relatively significantly benefitted by being allowed to bundle,
while nQt nQticeably affecting the ILECs' relative share of the
IQcal market. FQr example, a dQubling Qf the current CLEC share
Qf the Qverall IQcal service market, from less than two percent
tQ less than fQur percent, WQuid reduce the ILEC share abQut two
percent, leaving them with over 96 percent of the tQtal, based on
current industry statistics. See, e.g., WorldCom Merger Order at
., 168, 170 & n. 465, 172, 183.

49 85 FCC 2d at 22-23.

so MQtion of AT&T CQrp. tQ be Reclassified as a Non
Dominant Carrier, 11 FCC Rcd 3271 (1996), reCQn. denied, FCC 97
366 (released Oct. 9, 1997).
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was sUbject to dominant carrier regulation, while resale carriers

and "specialized common carriers," such as MCI WorldCom' s

predecessors, were treated as nondominant. 51 It is worth noting

that AT&T's dominant status, which subjected it to the full

panoply of Title II regulation, was based on its pre-divestiture

control of the local access facilities for over 80 percent of the

nation's subscriber lines, its "overwhelming" interexchange

market share "and the current difficulties of entering this

market ..•. "52 Just as the dominant/nondominant scheme

facilitated, rather than harmed, the development of interexchange

competition, application of a different bundling regime to ILECs

and CLECs will facilitate the development of local competition,

given the advantages conferred on the ILECs by their market

dominance relative to CLECs. 53

similarly, different unbundling rules for ILEC affiliates

and unaffiliated IXCs will spur, rather than inhibit, competition

in interexchange services and in the joint provision of

69.

51

52

Competitive carrier First Report, 85 FCC 2d at 28 n.

.ld... at 23.

53 Allowing CLECs to bundle local services with mixed-use
CPE should not raise any jurisdictional issues not already
addressed when the unbundling rules were originally promulgated.
Precluding states from prohibiting such bundling by CLECs is no
different jurisdictionally from precluding states from allowing
such bundling by ILECs. To the extent that the Commission
intends to foster competition in the marketing of mixed-use CPE
by permitting bundling, state prohibition of the bundling of CPE
with local service would frustrate federal goals and thus should
be preemptible. See CCIA, 693 F.2d at 214-17.
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interexchange and local services. Under the rules that Mcr

WorldCom is advocating, lLEC long distance affiliates would be

able to bundle CPE with interexchange services, just as

unaffiliated lXCs may do. The only difference that MCl WorldCom

proposes is that lLEC long distance affiliates could not add

local service to the bundle, whereas unaffiliated IXCs would be

allowed to do so. For the reasons discussed above, the ILECs'

dominance of the local service market would make such bundled

offerings too risky for the viability of incipient local service

competition and the development of joint service competition.

Moreover, because of such dominance, a prohibition of such

bundling on the part of ILEC affiliates but not by rxcs would not

disadvantage the ILEC affiliates or otherwise harm competition.

Assuming, without conceding, that ILEC affiliates may bundle long

distance and local services,54 the high margins in both services,

discussed above, provide a large monopoly funding pool to

subsidize large discounts. ILEC affiliates can therefore well

afford to offer local and long distance services at a bundled

price, plus separately priced CPE, for a total price that

compares favorably with the price that an IXC can afford to

charge for a bundle including all three products.

since IXCs have no similar monopoly subsidy pool, they can

54 The Further
is not considering in
posed by the possible
services.

Notice, at ! 30, notes that the Commission
this proceeding the jurisdictional issues
bundling of interexchange and local
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only afford to offer discounts based on actual cost savings,

which are typically not as significant as the lLEC affiliates'

subsidy pools. Thus, IXCs need to be able to bundle CPE with

their packages of long distance and local services, simply to

make the playing field somewhat more level with lLEC affiliates

offering bundles of long distance and local services with

separately priced CPE. If ILEC affiliates were permitted to add

CPE to their bundled service offerings, their advantage over the

lXCs would be even greater. As it is, the addition of CPE to the

lXCs' service bundles would not make up for the lLEC affiliates'

subsidy advantages, since CPE does not represent a significant

portion of a typical customer's telecommunications total usage

costs. 55

MCl WorldCom's position, of course, is based on the current

absence of local and access service competition. Ultimately,

that situation may change, which would require a review of the

CPE unbundling rules applicable to the lLECs and their

affiliates. In the event that the Commission is satisfied that

substantial local and access service competition has developed,

putting competitive carriers on a more even footing with the

lLECs and their affiliates, it should commence a proceeding to

As lDCKA has pointed out, CPE constitutes a relatively
small share of the total cost of a typical package of
telecommunications services and equipment. ~ lDCKA Comments at
41. (Following the practice in the Further Notice, the comments
cited herein are parties' comments in these dockets in response
to the lnterexchange Notice).

----"---"""".".""."",.,--"---
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review the unbundling rules again with a view toward total

elimination once they are shown to be no longer necessary in any

market.

II. IXCS SHOULD BE ALLOWED TO BUNDLE INTERSTATE AND
JURISDICTIONALLY MIXED ENHANCED SERVICES WITH THEIR
INTEREXCUANGE SERVICES

A. The Bundling Regime for Interstate and Jurisdictionally
Mixed Enhanced Services Should Mimic the Regime
Proposed Aboye For CPE

The Further Notice raises the same issues as to enhanced

service bundling as it does for CPE bundling. For the same

economic and market-based reasons as set forth above for CPE, MCI

WorldCom believes that IXCs should be allowed to bundle

interstate and jurisdictionally mixed enhanced (or "information")

services with their interstate, interexchange basic (or

"telecommunications") services. 56 Indeed, the case for such a

result is even stronger for enhanced services than it is for CPE,

since the Commission never promulgated a strict unbundling rule

for enhanced services. 57 There is no reason to treat enhanced

services any differently from CPE with respect to the unbundling

56
~ Further Notice at ! 35.

57 Indeed, MCI WorldCom cannot find in Computer II an
explicit prohibition against the offering of bundled packages of
basic and enhanced services (other than in the case of the pre
divestiture AT&T and GTE), even by other facilities-based
carriers, as long as the carrier does not tariff the enhanced
service and offers the telecommunications portion of any service
bundle separately in addition to the bundled offering.
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rules. 58

If anything, the enhanced service industry is even more

competitive and fragmented, and there are even lower barriers to

entry, than in the case of CPE manufacturing and distribution. 59

As the Further Notice points out, the Non-Accounting Safeguards

Order confirmed that the information services market is "fully

competitive, ,,60 and no party has sought reconsideration of that

finding or otherwise questioned it. The possibility of any

competitive harm reSUlting from the bundling of interexchange

basic services and interstate and jurisdictionally mixed enhanced

services is therefore even lower than in the case of

CPE/interexchange service bundling.

contrary to the assertions of some parties, IXCs do not have

the ability to discriminate or price their interexchange basic

services unreasonably.61 If an IXC were to condition the

availability of an interexchange basic service on the purchase of

an enhanced service, customers would have a wide range of other

choices for both services. The only leverage that the IXC could

bring to bear in such a situation would be whatever leverage

could be derived from the superior value and quality of its

58

59

~ Further Notice at ! 37.

~ AT&T Comments at 29.

60 Further Notice at ! 36, citing Non-A¢counting
Safeguards Order at 136, 11 FCC Rcd at 21971.

61
~ Further Notice at , 36.
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interexchange basic and enhanced services, considered separately.

As in the case of CPE bundling, BOCs and other ILECs should

not be allowed to bundle interstate or jurisdictionally mixed

enhanced services with their local services. The ILECs'

continuing dominance in local services could cause distortions in

the enhanced service market and stifle the development of local

competition, for all of the same reasons that bundling mixed-use

CPE with ILEC local services would harm competition in CPE and

hold back the development of local service competition, as

discussed above. Indeed, the threat of anticompetitive cross

subsidization is even greater in the case of enhanced service

bundling than in the case of CPE bundling, since there is so much

operational overlap between the provision of regulated and

enhanced services. That overlap facilitates the type of cost

misallocation that is necessary for cross-subsidization.

Similarly, while BOC and other ILEC long distance affiliates

should be free to offer bundles of interstate or jurisdictionally

mixed enhanced services and interstate basic services, they

should not be allowed to include local exchange services in such

bundles. Such bundling would not only harm competition in

enhanced services, but it would also stifle the emerging

competition in joint offerings of interexchange and local basic

services. The problem of cross-subsidization, aggravated by the

difficulty of overseeing the ILECs' imputation of access costs

where CPE is offered as part of a bundle of ILEC long distance

-----------_._---
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and local services, would be magnified if enhanced services could

also be added to such bundles. The more complex the ILEC

affiliate bundle, the more likely it is that a failure to impute

by the ILEC affiliate will go undetected. For the same reasons

as in the case of CPE bundling, allowing unaffiliated IXCs to

bundle long distance, local and enhanced services, while

prohibiting ILEC affiliates from offering such bundles, would not

disadvantage the latter in the marketplace, nor would such a

regime harm competition. Indeed, such a bundling regime is

necessary to help level the playing field in the joint offering

of local and long distance services and would thereby facilitate

the development of competition.

Finally, CLECs should be allowed to bundle their local

services with interstate and jurisdictionally mixed enhanced

services, for all of the same reasons that CLECs should be

allowed to bundle mixed-use CPE with their local services, as

discussed above. Allowing CLECs to bundle local and enhanced

services, while prohibiting ILECs from offering such bundles,

would not disadvantage the latter in the marketplace, nor would

such a regime harm competition. As in the case of CPE bundling,

the Commission should review the enhanced service unbundling

rules applicable to ILECs and their affiliates if workable

competition develops in the local and access service

markets.
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B. The Commission Should Clarify the Nature of the
Bundling to be Allowed for Enhanced Services

The Further Notice also reveals a nomenclature problem with

respect to the bundling restriction applicable to enhanced

services that should be cleared up by the Commission. The

Further Notice points out that non-facilities-based BOC section

272 affiliates (and, presumably, any other non-facilities-based

interexchange service provider) already may bundle interstate,

interLATA information services with their interexchange

telecommunications services and may offer such a bundle even if

they are facilities-based carriers, as long as the

telecommunications portion of the bundle is also offered on an

unbundled, separately tariffed basis. 62 Thus, in some sense,

enhanced service bundling is allowed under the current

requirements.

As the Commission explained in the Non-Accounting Safeguards

Order:

Under our definition of "interLATA information
service," ... such service must include a bundled
interLATA telecommunications element. Hence, to
prohibit a BOC affiliate from bundling interLATA
telecommunications and information services would
effectively prevent the BOCs from offering any
interLATA information services, a result clearly not
contemplated by the statute. 63

The "bundling" that was held to be permitted there thus is simply

the inherent bundling of a telecommunications service and

62

63

Further Notice at , 36.

See Non-Accounting Safeguards Order at , 136.
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information processing that is necessary to offer any information

(or enhanced) service. In that sense, all information/enhanced

services are "bundled" services. Accordingly, it was something

of a misnomer for the Commission to speak of "bundling interLATA

telecommunications and information services"64 in the quoted

discussion, since there is no underlying information "service;"

rather, there is only an underlying telecommunications service

and any of three types of information processing. 65 To permit

BOC Section 272 affiliates, or any IXC, for that matter, to

"bundle" interLATA information services in that sense is simply

to permit them to provide information services on a interLATA

basis.

It is not entirely clear from the Further Notice whether the

Commission proposes to allow a greater degree of enhanced service

bundling than is already permitted. In any event, whatever the

scope of the bundling that was intended to be permitted in the

Non-Accounting Safeguards Order and the bundling that is proposed

in the Further Notice, MCI WorldCom suggests that IXCs should be

permitted a greater degree of enhanced service bundling than

simply the bundling that is inherent in the provision of any

interLATA enhanced service. IXCs should also be permitted to

bundle interexchange enhanced services with other interexchange

basic services -- ~, interexchange services other than the

64

65

Non-Accounting Safeguards Order at ~ 136.

~ 47 C.F.R. § 64.702(a}.
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service that underlies the enhanced service itself.

For example, interexchange voice mail service involves the

"bundling" of interexchange transport and the use of a computer

"mailbox." IXCs, including BOC section 272 affiliates (once the

BOC has in-region interLATA authority) and ILEC affiliates,

should obviously be allowed to continue providing interexchange

voice mail services. In addition, however, all such carriers

should also be permitted to offer interexchange voice mail

service on a bundled basis with other, unrelated interexchange

services. The same economic and market factors that apply to the

offering of a "bundled" voice mail service also preclude any

significant risk to competition from the bundling of

interexchange voice mail, or any other enhanced, service with any

other interexchange basic service. Again, the only restrictions

should be in the case of ILEC affiliates that want to add local

services to the bundle.

As in the case of CPE bundling, the rules proposed in these

comments should not raise any significant jurisdictional issues.

The Commission clearly has jurisdiction over interstate and

jurisdictionally mixed enhanced services. 66 Whether or not

inconsistent state unbundling rules for the intrastate portion of

jurisdictionally mixed enhanced services could be preempted,

there is no reason why the unbundling rules proposed here for the

People of the state of California v. FCC, 39 F.3d 919,
931-33 (9 th cir. 1994).
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Commission as to interstate and jurisdictionally mixed enhanced

services, including permission for CLECs to bundle interstate and

jurisdictionally mixed enhanced services with local regulated

services, should not be valid. 67

III. OTHER ISSUES

A. There is no Need to Require carriers to Offer the Basic
Service Portion of a Bundled Offering Separately on an
Unbundled, Tariffed Basis

The Further Notice raises a variety of issues that are

implicated in any revision of the unbundling rules, including

whether the basic service portion of a bundled offering should

still be offered separately on an unbundled, tariffed basis if

the rules are eliminated. 68 The suggested reason for such a

requirement is that it would ensure that consumers would be able

to order basic transmission only, if they did not want everything

in the bundled offering.

The first answer to this question is that, if the

67 The Further Notice, at ~~ 23, 38, also asks whether
modification of the unbundling rules would adversely affect
competition in international services. MCI WorldCom does not
believe that bundling raises any issues in the international
sphere that are any different from the domestic markets discussed
above. Thus, ILEC long distance affiliates should not be
permitted to include CPE or enhanced services with bundled
offerings of local and international interexchange services, but
there should be no other restrictions on the bundling of CPE or
enhanced services with international and other services.

Further Notice at ! 21. The Further Notice only
mentions this issue with respect to CPE bundling, but MCI
WorldCom will address it for enhanced service bundling as well.
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Commission's Detariffing Order is ultimately upheld on appeal,

the issue will be moot. If IXCs may not tariff any service, or

are not required to tariff certain categories of interexchange

services, it would be inconsistent and irrational to require the

tariffing of the basic service portion of bundled offerings.

Secondly, if the tariffing of interexchange services continues,

this issue will still be moot in many situations, since, as

discussed above, the most practical way to bundle is simply to

offer a discount off the tariffed rate for an interexchange

service. Thus, in the typical situation, the basic service

portion of the bundled offering would be tariffed on an unbundled

basis, as a matter of course.

Thirdly, even aside from those possible situations, where

IXCs continue to file tariffs and bundling is carried out in a

fashion that does not involve the tariffing of the basic service

portion of a bundled offering on an unbundled basis, it follows

from the rationale for the elimination of the unbundling rules,

as discussed above, that it should not be necessary to require

that the basic service portion of bundled offerings always be

separately offered under tariff. The intense competition that

characterizes the interexchange and enhanced service and CPE

markets ensures that consumers will have choices of bundled and

unbundled services and products at competitive prices. Thus, the

economic rationale for allowing the bundling of CPE and enhanced

services with interexchange basic services equally supports the

MCI WORLDCOM. INC. COMMENTS NOVEMBER 23, 1998
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absence of an unbundling requirement.

The only exception would be in the situation where the

commission decided, notwithstanding the anticompetitive risks, to

allow ILEC long distance affiliates to bundle interd interstate,

interexchange portion of any bundled offering separately under

tariff. Such tariffing is crucial to any visibility into the

ILEC's imputation of access costs and thus the only basis for any

hope of curbing predation through the use of such bundling. 69

The unique market advantages conferred by the inclusion of ILEC

monopoly local service in an ILEC affiliate bundle, discussed

above, thus necessitate a unique tariffing requirement for the

basic service portion of any such bundles, if such bundles are

permitted at all.

It should be noted that such tariffing would only offer

minimal protection, at best, in the case of ILEC bundling, since

tariffing would not prevent the use of bundling to accomplish

strategic pricing targeted at favored large customers, as

discussed above. The Commission should therefore not think of an

unbundled tariffing requirement as an appropriate regulatory

Presumably, the local service portion of any such
bundles would also be offered separately under tariff, since
local service is a monopoly or quasi-monopoly service and will be
so for the foreseeable future, but this commission probably could
not require such tariffing. This Commission's lack of direct
authority to require the separate tariffing of the local service
portion of bundled offerings is another reason not to permit the
bundling by ILECs of local services with mixed-use CPE and
interstate or jurisdictionally mixed enhanced services.

MCI WORLOCOM. INC. COMMENTS NOVEMBER 23,1998

---_._...._-------------------------------------------



-39-

trade-off for elimination of the unbundling requirements for

ILECs.

B. Allocation of Revenues for USF Purposes Should Not
Raise Any Significant Obstacles to Modification of the
Unbundling Rules

The Further Notice raises a related point concerning the

allocation of revenues from bundled offerings for universal

service fund (USF) contribution purposes. 70 For the most part,

assuming that IXCs continue to file tariffs, that should not be a

problem in most cases. As discussed above, the charge for a

typical bundled offering will simply be the sum of a stated

discount off the tariffed rate for the basic service portion of

the bundle plus the contractual charge for the CPE. The USF

contribution for such a bundle would be the discounted charge for

the volume of service used by a particular customer. If the

bundle were offered in a different format, some allocation might

have to be performed. In that case, MCI WorldCom suggests that

carriers be permitted to use any reasonable allocation method and

be prepared to defend such allocations in an audit. In any

event, the USF revenue allocation tail should not wag the

competitive bundling dog.

C.

70

Modification of the Unbundling Rules Should Not Affect
the Part 68 Rules or the "All-Carrier Rule"

Further Notice at , 18.

MCI WORLOCOM. INC. COMMENTS NOVEMBER 23.1998



71

-40-

The Further Notice also seeks comment on whether

modification of the unbundling rules would have any impact on the

commission's Part 68 Rules and, in particular, the "demarcation

point" between telephone company communications facilities and

terminal equipment, or on the Commission's "all-carrier" rule in

section 64.702(d)(2). The all-carrier rule requires that

carriers owning basic transmission facilities disclose to the

public all information relating to network design "insofar as

such information affects either intercarrier interconnection or

the manner in which interconnected CPE operates.,,71 The answer in

both cases is clearly that modification of the unbundling rules

would have no effect on these requirements.

First, there is nothing about bundling that ought to affect

or create any confusion about what constitutes network

transmission facilities and what is terminal equipment. The

Commission, in effect, has already crossed this line conceptually

in the Detariffing Order, whether or not that rUling is sustained

on appeal. There, the commission detariffed interexchange rates

in order to sUbject IXCs "to the same incentives and rewards that

firms in other competitive markets confront."n Thus, the

commission implicitly determined that there was no need to

differentiate communications services and facilities from CPE, a

Further Notice at ~ 20 (quoting Computer II Recon.
Order, 84 FCC 2d at 82-83).

72 Detariffing Order at ! 4.
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typical unregulated competitive market, through the tariffing

process. If detariffing would not create any confusion as to the

demarcation point between communications service facilities and

terminal equipment, there is no reason that bundling the two

would cause any such confusion, since tariffing obviously is not

the litmus test for such a determination. The highly technical

definitions in Part 68 should not depend on whether something is

tariffed or not.

Similarly, something as seemingly dispensable (at least from

the Commission's policy perspective) as tariffing should not have

any impact on the all-carrier rule. The highly technical data

that is required for network interconnection or CPE compatibility

could hardly be determined or affected by the bundling or

unbundling of basic services and CPE. Thus, for example, any

carrier offering a bundle of service and CPE must still make

public the data that is necessary for other manufacturers to

build CPE that can be used with the basic service portion of the

bundle, whether or not that portion is separately tariffed.

Making the bundled offering cannot change that obligation. Thus,

partial elimination of the unbundling rules should not undermine

any carrier's other Obligations under the Commission's Rules.

CONCLUSION

The CPE and enhanced service unbundling rules should be

modified to the extent proposed in these comments. The

Mcr WORLOCOM. INC. COMMENTS NOVEMBER 23,1998
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unbundling rules should be lifted for interexchange and

competitive local services, where bundling would increase

consumer welfare, but should be retained for ILEC local services

and ILEC affiliate bundled offerings including local services,

where bundling would stifle the development of local service

competition and thus harm consumer welfare.

Respectfully sUbmitted,

MCI WORLDCOM, INC.

By: iifiI/dih~
Mary L. Brown
1801 Pennsylvania Ave., N.W.
Washington, D.C. 20006
(202) 887-2372
Its Attorneys

Dated: November 23, 1998
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SUMMARY

Because the ILECs' local service affiliates are not intended

to compete with the ILECs, such affiliates are the antithesis of

competitive local exchange carriers (CLECs), and must be treated

in every way like ILECs. Grant of the Comptel Petition is

necessary to prevent the opening of a loophole to section 251

that will, in time, swallow the rule if left unchecked.

The establishment of ostensible CLECs by ILECs facilitates a

wide variety of anticompetitive strategies, including the ILECs'

avoidance of their obligations under section 251(c) (4), and

increases the risk of anticompetitive pricing strategies.

Moreover, the discrimination that is facilitated by the use of

such affiliates is precisely the type of exploitation of

bottleneck power that requires dominant treatment of ILECs' local

services. Unless the Comptel Petition is granted, the ILECs and

their affiliates will be able to exploit the ILECs' bottleneck

monopoly to stifle incipient competition and deny customers the

benefits of such competition.

The basic problem is that the ILEC and its local service

affiliate will not be operating independently of one another.

Instead, they will be closely coordinating their efforts in the

same manner as a single entity. In essence, the local affiliates

will be the alter egos of their affiliated ILECs. The ILECs and

their affiliates will be able to exploit the ILEC's bottleneck

monopoly by migrating its favored high volume customers to the

affiliate, which can become the preferred provider of new,

ii



innovative local services selectively offered to the favored

customers. If such affiliates are treated as nondominant CLECs,

they will be under no obligation to provide these state-of-the

art services or reasonably priced ONEs comprising those services

to other CLECs. As a result, other CLECs and residential and

small business subscribers wiil be stuck with the ILEC's

increasingly outmoded and inadequate network services and ONEs at

the current excessive rates.

The Michigan and Texas Commissions both recognized the anti

competitive dangers posed by ILEC local service affiliates and

their potential to undermine the development of local

competition. Both Commissions denied GTE's "competitive" local

service affiliate permission to provide local service in GTE'S

incumbent service areas.

Unless the Commission rules that, under Section 251(h), an

ILEC affiliated local service provider is SUbject to the Section

251(c) obligations of ILECs, ILEC local service affiliates not

only will facilitate ILECs' avoidance of their section 251

obligations, but also will undermine the nondiscrimination

provisions contained in CLEC interconnection agreements. Most of

those agreements typically provide that the ILEC will not

discriminate in ordering, provisioning repair, and maintenance

between its own customers and those of the CLEC reselling its

service. Most do not, however, address discrimination in favor

of the ILEC's own local service affiliates and their customers.

Accordingly, the CompTel Petition should be granted.

iii
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

Competitive Telecommunications )
Association, Florida competitive )
carriers Association, and Southeastern )
competitive carriers Association )

) CC Docket No. 98-39
Petition On Defining certain Incumbent )
LEC Affiliates As Successors, Assigns, )
or comparable Carriers Under Section )
251(h) of the Communications Act )

COMMENTS OF MCI TELECOMMUNICATIONS CORPORATION

MCI Telecommunications corporation (MCI), by its undersigned

attorneys, hereby responds to the Public Notice requesting

comments' on the above-captioned Petition for Declaratory Ruling

or, in the Alternative, for Rulemaking filed by the competitive

Telecommunications Association, et ale (CompTel Petition).l That

Petition addresses the appropriate legal and regulatory status of

incumbent local exchange carrier (ILEC) affiliates providing

local exchange and exchange access services in the ILEC's service

area. As explained below, because the ILECs' local service

affiliates are not intended to compete with the ILECs, but,

rather, to coordinate their operations closely with the ILECs,

such affiliates are the antithesis of competitive local exchange

carriers (CLECs). So that such ILEC "CLEC" affiliates do not

undermine the development of local competition, they must be

treated in every way like ILECs.

Commission Seeks Comment on Petition Regarding
Regulatory Treatment of Affiliates of ILECs, CC Docket No. 98-39
DA 98-627 (released April 1, 1998).
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A. Introduction

CompTel et ale request that the Commission issue a

declaratory ruling that an ILEC affiliate that operates under the

same or similar brand name and provides wireline local exchange

or exchange access service within the ILEC's region will be

considered a ·successor or assign· of the ILEC under Section

251(h)(1)(B)(ii) of the Communications Act. In the alternative,

CompTel et al. request that the Commission propose a rule

establishing a rebuttable presumption that an ILEC affiliate that

provides wireline local exchange or exchange access service

within the ILEC's service area under the same or a similar brand

name is a ·comparable" carrier under Section 251(h) (2). In

either case, CompTel et ale request that the affiliate itself be

SUbject to the obligations of ILECs under Section 251(c) as a

result of such status under Section 251(h) and be treated as a

"dominant carrier" for the provision of interstate services.

Using BellSouth BSE as an example, CompTel et ale discuss

the range of services that ILEC "competitive" local service

affiliates are intended to provide and the various types of

resources that ILECs are providing to those affiliates. CompTel

et al. also discuss the ways in which such ILEC affiliates are

likely to be used to avoid the ILECs' Section 251 obligations,

such as the resale obligation under Section 251(c) (4). As

explained in the Petition, such transfers of resources and

customer base to an affiliate providing the same services as the

ILEC and in the same area render such an affiliate a successor or

----------------_._------------------------------------.---
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assign of the ILEC under the ordinary meaning of those terms in

corporate law. The same resource transfers and identical nature

of the ILEC and its affiliate also justify a rule that such an

ILEC local service affiliate is a comparable carrier under

section 251(h) (2). Such a successor or assign, or comparable

carrier, should also be treated as a dominant carrier for all of

the same reasons that the ILEC is treated as dominant.

B. ILEC Local Service Affiliates operating in the ILEC's
Service Area Facilitate Anticompetitiye strategies

Grant of the CompTel Petition is absolutely necessary to

prevent the opening of a loophole to section 251 that will, in

time, swallow the rule if left unchecked. An ILEC's local

service affiliate providing the same services in the same area as

the ILEC -- whether through resale or the use of its own

facilities -- plays the same role, economically, as the ILEC

itself and thus can no more be considered a non-incumbent carrier

than a new ILEC exchange that is installed to provide service to

a new housing development or office complex. The coordination

and market division that characterize ILEC dealings with their

local service affiliates guarantee that such affiliates will be

no more than arms of the ILEC and must be regulated accordingly.

As CompTel et ale point out, the establishment of ostensible

CLECs by ILECs facilitates a wide variety of anticompetitive

strategies. The illustration discussed in the Petition is the

use of the ILEC CLEC gambit to avoid an ILEC's obligation under

section 251(c) (4) to offer at a wholesale rate for resale any

------_.. _...._----~._---------------------------------
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service it offers at retail, thus removing a significant

competitive check on the ILEC's pricing.

This is hardly speculation, since the Connecticut Department

of Public Utility Control (DPUC) authorized precisely such an end

run around Section 251(c) (4) in approving Southern New England

Telephone company's (SNET's) reorganization plan. In granting

such approval, the DPUC upheld one of the avowed purposes of the

plan, which was to avoid SNET's section 251(c) (4) obligation. 2

Because SNET America Inc. (SAl) would inherit SNET's retail

operations and customers and would provide all retail services in

SNET's place, the DPUC concluded that the resale duties of

Section 251(c)(4) would no longer apply to SNET, while Section

251 would not be applicable at all to SAl, since it is not an

ILEC. 3 Thus, competitors are deprived of the opportunity to

purchase at wholesale the service packages and promotions that

are offered by SAl but not by SNET, thereby removing an important

competitive safeguard on SNETjSAI's behavior.

setting up new local service affiliates increases the risk

that ILECs will carry out other anticompetitive pricing

strategies as well, given the leeway that state commissions have

~ Decision at 13, DPUC Inyestigation of the Southern
New England Telephone Company Affiliate Matters Associated with
the Implementation of the Public Act 94-83, Docket No. 94-10-05
(Conn. DPUC June 25, 1997) (SNET Mcontends that the most notable
market disadvantage presented to the [SNET) Telco is the
requirement that it provide, at wholesale, essentially all of its
retail telecommunications services including discount plans,
service packages and promotions, at a [discount calculated
pursuant to the 1996 Act)").

J
~ at 52-54.
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in setting prices for unbundled network elements (ONEs). For

example, price squeezes can be more easily imposed by having the

ILEC provide overpriced ONEs, while its local service affiliate

selectively provides the retail services using such ONEs at rates

that do not reflect the full cost of the ONEs charged by the

ILEC. If the local service affiliate is regulated as a

nondominant carrier, there will be no effective regulatory check

on its retail rates or the imputation of input costs. Thus, it

will be able to target special offers to the large customers that

are most susceptible to competition on a selective basis in order

to "pick off" would-be competitors -- who may need the ILEC's

overpriced ONEs -- and thereby deter competitive investment and

suppress the development of local competition. Thus, by

splitting up the provision of different categories of offerings

between the ILEC and its lightly regulated local service

affiliate in such ways, the "ILEC CLEC" gambit can be used to

eviscerate the goals of section 251 and the development of local

competition.

The basic problem illustrated by the SNET reorganization and

other variations on the ILEC CLEC strategy is that the ILEC and

its local service affiliate will not be operating independently

of one another but, rather, will be closely coordinating their

efforts in the same manner as a single entity. As the Michigan

Public Service Commission found, in reviewing the request of

Ameritech Communications, Inc. (ACI) for certification to provide

local service in Ameritech Michigan's service area, ACI was not
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intended to compete with Ameritech Michigan, but, rather, to

provide a retail outlet for Ameritech's bundled service

packages. 4 That is true of any ILEC local service affiliate,

including, by its own admission, BellSouth BSE, the local service

affiliate mentioned in the CompTel Petition. s Such entities thus

are "CLECs· without the "C;" they are simply alter egos of their

affiliated ILECs.

Since ILECs and their local service affiliates are not

intended to operate independently, they can exploit the ILEC's

bottleneck monopoly by migrating its favored high-volume

customers to the affiliate, which can become the preferred

provider of new, innovative local services selectively offered to

the favored customers, while the ILEC's local services are

allowed to degrade and become technological backwaters serving

residential users and other CLECs. Because the ILECs will enjoy

continued monopoly, or at least highly dominant, status for the

foreseeable future, they are under no competitive pressures to

Order Approving Agplication at 18, In the matter of the
agplication of Ameritech Communications, Inc., for a license to
provide basic local exchange service in Arneritech Michigan and
GTE North Incorporated exchanges in Michigan, Case No. U-11053
(Mich. PSC Aug. 28, 1996).

~ CompTel Petition at 4. BellSouth's own witness
testified that BellSouth BSE, "[does not] want to really compete
with" BellSouth's incumbent local service affiliates; rather, its
"services will be complementary to" BellSouth's incumbent
services. SA& Testimony of Robert C. Scheye, Transcript of
Testimony and Proceedings at 17, Application of BellSouth BSE,
Inc. for a Certificate of Public Convenience and Necessity to
Provide Local Exchange Telecommunications Services, Docket No.
97-361-C, Hearing No. 9703 (S.Car. PSC Nov. 5, 1997), attached
hereto as Exhibit A.
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invest in the incumbent local network. Meanwhile, if the ILEC's

local service affiliates are not treated as incumbents, they will

be under no legal obligation to provide their retail services at

wholesale rates for resale or reasonably priced UNEs comprising

those services to other CLECs.

Thus, other CLECs and residential and small business

subscribers will be stuck with the ILEC's increasingly outmoded

and inadequate network services and UNEs at the current excessive

rates, while the ILEC's favored large customers will have access

to state-of-the-art services from its local service affiliate.

As noted'above, if such affiliates are treated as nondominant

CLECs, they will be free to offer such services at preferable

rates on a selective basis to the larger customers that are the

most susceptible to competing offers, thereby stifling incipient

competition. Thus, no customer category, not even the larger

customers, will enjoy the full benefits of competition.

As discussed above, the ILEC's excessively priced UNEs add

to the price squeeze that can be carried out through selective

retail price reductions by the ILEC's local service affiliate,

but it should be noted that such discriminatory targeting by the

affiliate will be possible, and effective, in suppressing

competition whether or not the ILECs' UNEs are reasonably priced.

The use of local service affiliates therefore affords ILECs a

wide array of anticompetitive options, which can be used in

tandem or individually.

That the ILECs will, in fact, use local service affiliates



-8-

to make special service offers not available from the ILECs

themselves is shown by Ameritech's statement that if the Bell

operating Companies' (BOCS') section 272 affiliates were

permitted to provide local services, those affiliates would

develop new services "that would not be available if the

affiliate were limited to the local exchange services 000 offered

by the BOC itself."6 In other words, the affiliate would be

offering local services that would not be available through the

BOC, and thus would not be available to competitors. There is no

reason to believe that the same would not be the case for any

ILEC's local service affiliate. Such market segmentation, as

promised by Ameritech and carried out under the SNET

reorganization, guarantees constant, close coordination between

the ILEC and its local service affiliate at every step of product

development, marketing and sales in order not to trip over each

other, unlike the relationship between the ILEC and a true CLEC.

As these examples demonstrate, ILECs could use their local

service affiliates to avoid their Section 251 and 252

obligations. In recognition of such dangers, the Texas Public

Utilities commission denied GTE Communications Corporation (GTE

CC), GTE's CLEC affiliate, a certificate of operating authority

to provide local services in GTE's incumbent service areas. 7 One

6 Ameritech Comments at 16-17, Implementation
Accounting Safeguards of sections 271 and 272 of the
Communications Act of 1934. as amended, CC Docket No.
(April 2, 1997.).

of the Non-

96-149

7 Order, Application of GTE Communications Corporation
for a Certificate of Operating Authority, Docket No. 16495, SOAR
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of the Commissioners explained that such certification raised

concerns as to

whether it's anti-competitive and whether it
circumven~s regulation and whether or not it basically
is counterproductive to opening these markets in a fair
way to everybody.

And we have on these affiliate issues said that
we're not going to allow these 100 percent related
affiliates to circumvent the requirements of our
statute and the [1996 Act] for what these companies
have to do•.•. [I]t would make a mockery of the whole
regulatory and legal scheme. 8

Similarly, the Michigan Public Service commission granted GTE-CC

local service authority only in areas where Ameritech is the

ILEC, adopting the position that GTE-CC Mnot be permitted to

provide basic local exchange service in GTE North's exchanges

until those exchanges are irreversibly open to competition."9

Docket No. 473-96-1803 (Tex. PUC Nov. 20, 1997).

Comments of Commissioner Walsh, In the Matter of the
Qpen Meeting to Consider Docket and/or Project NQs. 16495, et
~, (Tex. PUC Oct. 22, 1997), at 94, 96, attached hereto as
Exhibit B. Similarly, Pacific Bell CQmmunicatiQns (PB Com), an
affiliate Qf Pacific Bell, withdrew its applicatiQn tQ prQvide
local service in Pacific Bell's service area after CQnsumer
advQcates and competitive carriers objected that such an
arrangement CQuld prQvide an oPPQrtunity for preferential
treatment of PB Com by Pacific Bell. See Proposed Decision of
AIJ Walker at 20-21, Application of Pacific Bell Communications
fQr a Certificate Qf Public Convenience and Necessity to Provide
InterLAXA, IntraLATA and LQcal Exchange TelecQmmunicatiQns
Services Within the state Qf California, Application 96-03-007
(Cal. PUC May 5, 1997), withdrawn by Assigned Commissioner's
Ruling (Oct. 15, 1997).

Qpinion and Order at 3, In the matter of the
application of GTE Communications CQrporation fQr the issuance of
a license to prQvide and resell basic local exchange service in
Ameritech Michigan and GTE North IncorpQrated exchanges in the
State of Michigan and related approvals, Docket No. U-11440
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In addition to the strategies discussed above, an affiliate

could request new UNEs from the ILEC configured for the

affiliate's unique needs that are not useful to other CLECs,

which may already have their own facilities. ostensibly, such

UNEs would be available to all on a nondiscriminatory basis, but,

since only the ILEC's affiliate would want them, there would be

no practical check on the ILEC's preferential development or

pricing of ONEs or other discrimination in favor of the affiliate

in the provision of such UNEs. Such favoritism would be

magnified if the ILEC were to provide operating, installation and

maintenance services for the specially configured UNEs.

Given the detailed, technical nature of UNEs, it would be

extremely difficult and time-consuming to articulate and enforce

rules against such preferential development. The Commission

would have to expend considerable resources in the day-to-day

monitoring of ILEC product development and the local service

affiliate's operations, as well as other CLECs' operations, that

would be necessary to ensure that UNEs were not being developed

that would be of more use to the ILEC's affiliate than to other

CLECs. Such detailed, intrusive regulation, of course is

precisely the sort of function that the Commission is trying to

(Mich. PSC Dec. 12, 1997), attached hereto as Exhibit C. This
does not mean that this Commission can leave this issue entirely
to the states. The states differ widely in their approaches,
with some states granting full authority to ILECs to operate
local service affiliates in their own service areas. ~ CompTel
Petition at 4. Given all of the ways in which use of such
affiliates enables ILECs to undermine the local competition
regime established by Sections 251 and 252 of the Act, this issue
requires immediate remedial action by this ·Commission.
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avoid, thus making it extremely unlikely that this type of

discrimination would ever be effectively monitored or prevented.

An ILEC's local service affiliate could also coordinate with

the ILEC in the construction of the affiliate's own facilities.

The combination of unique ONEs from the ILEC with its own new

facilities would make it more feasible for the affiliate to

provide new local services not available from the ILEC, thus

furthering the anticompetitive discrimination discussed above.

C. ILEC Local Service Affiliates Will Undermine
Nondiscrimination Provisions in Interconnection Agreements

Finally, the ILEC CLEC strategy will nullify the

nondiscrimination protections laboriously negotiated in the real

CLECs' (~, CLECs not affiliated with ILECs) interconnection

agreements with the ILECs. Those agreements typically provide

that the ILEC will not discriminate in ordering, provisioning,

repair and maintenance between its own customers and those of the

CLEC reselling its services. Most of those agreements, however,

do not address discrimination in favor of the ILEC's own local

service affiliate. ThUS, there are few agreements that require

that the ILEC provide ordering, provisioning, repair and

maintenance to a CLEC and the CLEC's customers on terms and

conditions and at intervals no less favorable than to its own

affiliate and its affiliate's customers. Once an ILEC sets up

its own local service affiliate and begins migrating its favored

customers to the affiliate, there is nothing in many

interconnection agreements to stop the ILEC·from favoring its own
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affiliate's customers over other CLECs' customers. 10

The impact of the absence of effective nondiscrimination

provisions in interconnection agreements is aggravated by the

ILECs' failure to provide equal access to operations Support

Systems (OSS). No Bell operating Company (BOC) or other ILEC has

fUlly implemented nondiscriminatory access to OSS for ordering,

provisioning, maintenance and repair and billing for local

service resale or ONEs, in spite of the January 1, 1997 deadline

set in the Local Competition Order for such implementation. ll

The corrosive effects of such discrimination are aggravated in a

situation where an ILEC favors not only its own customers but

also its own affiliate's customers over all other CLECs and their

customers.

Again, the problem of unequal access to OSS is not

speculative. In Connecticut, SAl -- SNET's retail local service

Real CLECs and other entities that are injured by such
ILEC discrimination in favor of the ILEC's affiliate would still
have statutory remedies, but since the obligations of ILECs under
Section 251 must, in the first instance, be implemented through
agreements negotiated under Sections 251 and 252, the ILECs'
avoidance of the nondiscrimination requirements in those
agreements through the use of local service affiliates will
undermine an important vehicle for the development of local
competition established in Sections 251 and 252.

11 Implementation of the Local CompetitiQn ProvisiQns in
the TelecommunicatiQns Act Qf 1996, CC DQcket No. 96-98, First
Report and Order, 11 FCC Rcd 15499, at ! 525 (1996), aff'd in
part and vacated in part sub nom. competitive TelecommunicatiQDs
Assln y. FCC, 117 F.3d 1068 (8 th Cir. 1997), vacated in part Qn
rehlg sub nom. IQwa utilities ad. y. FCC, 120 F.3d 753, further
vacated in part sub nom. california Public utilities CQmm'n v.
~, 124 F.3d 934, writ of mandamus issued sub nom. IQwa
utilities ad. y. FCC, No. 96-3321 (8th Cir. Jan. 22, 1998),
petition for cert. granted, Nos. 97-826, et al. (U.S. Jan. 26,
1998) (subsequent history omitted).
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is locking up local service subscribers in advance of

a statewide local service balloting process. SAl will be

providing local service largely by reselling SNET's services,

whereas MCl and other competitors may be entering the market

through the use of UNEs. SNET, however, has OSS available only

for resale orders, not for services provided through UNEs, thus

providing SAl a distinct advantage over facilities-based CLECs.

Such favoritism violates not only Section 251 but also Section

202(a) of the Act and provides an early warning of the behavior

that can be expected from other lLECs with local service

affiliates if the CompTel Petition is not granted.

D. lLECs Should Not be Permitted to Avoid Their Statutory
Obligations Through the Use of Local service Affiliates

Given the ways in which lLECs have used and will continue to

use their local service affiliates to avoid their Sections

202(a), 251 and 252 obligations if left unchecked, there is ample

precedent for ignoring the nominal distinction between the two

entities and treating the affiliate as the undifferentiated

operation of the lLEC that it really is. The Supreme Court has

"consistently refused to give effect to the corporate form where

it is interposed to defeat legislative policies." First Nat'1

city Bank y. Banco Para e1 Comercio Exterior de CUba, 462 U.S.

611, 630 (1983) (Cuba bank not permitted to avoid counterclaim of

citibank by splitting assets between two entities). Accord,

Bangor Punta Operations, Inc. y. Bangor & Aroostook R.Co., 417

U.S. 703, 713 (1974); Anderson y. Abbott, 321 U.S. 349, 365

------_.__._----------------------------------
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(1944) (the interposition of a corporation will not be allowed to

defeat the legislative policy of the Federal Reserve Act and the

National Bank Act relating to assessment of bank shareholders,

whether that was the aim or only the result of the arrangement) .

In determining whether to disregard the corporate form, a court

Mmust consider the importance of the use of that form in the

federal statutory scheme, an inquiry that generally gives less

deference to the corporate form than does the strict alter ego

doctrine of state law." Leddy V. Standard Drywall Inc., 875 F.2d

383, 387 (2d eire 1989).

Thus, in a wide variety of circumstances, courts have

disregarded the corporate form where the same is or could be used

to circumvent a legislative purpose. ~, ~, United states V.

Calhoon, 97 F.3d 518 (11th eire 1996) (for purposes of Medicare

cost reporting, related organizations treated as one), cert.

denied, 1997 US LEXIS 4573 (US 1997); Transcontinental Gas Pipe

Line Corp. v. FERC, 998 F.2d 1313, 1321 (5th eire 1993) (where a

company SUbject to the National Gas Act set up two unregulated

subsidiaries to circumvent the filed rate requirements of the

Act, the court held that the agency Mcorrectly looked behind

corporate forms and found that the three companies really were.

one."); Salomon. Inc. V. United States, 972 F.2d 837, 841 (2d

eire 1992) ("the tax consequences of an interrelated series of

transactions are not to be determined by viewing each of them in

isolation but by considering them together as component parts of

an overall plan"); Donovan y. McKee, 845 F.2d 70, 71-72 (4th eire

...----~----



-15-

1988) (M[T]here is no warrant in the statutory language or

purpose for allowing operators to resort to such shell game

maneuvers to avoid liability for black lung benefit payments

[and thus defendants individually could not] .•• avoid benefits

payments simply by effecting convenient changes of the business

form under which the coal mining operations are conducted.");

Abdelaziz y. United states, 837 F.2d 95, 98 (2d Cir.

1988) (corporate form cannot be used to thwart congressional

intent and shield store owners from consequences of committing

food stamp fraud); Armco Inc. y. united states, 733 F. Supp. 1514

(C.I.T. 1990) (corporate form cannot be used to circumvent

required countervailing export duties); United states y. Golden

Acres, Inc., 702 F. Supp. 1097, 1107-08 (D. Del. 1988); Lowen y.

Tower Asset Management, 829 F.2d 1209, 1220 (2d Cir.

1987) (Mparties may not use shell-game-like maneuvers to shift

fiduciary obligation to one legal entity while channeling profits

from self-dealing to a separate entity under their control.");

Alman v. Danin 801 F.2d 1 (1st eire 1986) (same).

Significantly, this principle has been applied in the

context of enforcement of the Communications Act of 1934. ~

capital Telephone Company, Inc. y. FCC, 498 F.2d 734, 739 (D.C.

Cir. 1974) (MTo carry out statutory objectives, it is frequently

necessary to seek out and give weight to the identity and

characteristics of the controlling officers and stockholders of a

corporation•.•• We find that substantial evidence supports the

Commission's decision to pierce Capital's corporate veil in order
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to carry out the statutory mandate to provide fair, efficient,

and equitable distribution of radio service"); GTE y. united

states, 449 F.2d 846, 855 (5th Cir. 1971) (MWhere the statutory

purpose could ••• be easily frustrated through the use of

separate corporate entities, [the FCC] is entitled to look

through corporate form and treat separate entities as one and the

same for purposes of regulation."); MCI Telecommunications Corp.

y. O'Brien Marketing Inc., 913 F.Supp. 1536 (S.D. Fla. 1995)

("[P]iercing the corporate veil in the instant case furthers a

purpose of the Communications Act; namely, preventing

unreasonableness of rates and discrimination in interstate

telecommunications Charges.").

Thus, there is ample precedent holding that the corporate

form cannot be used to frustrate Congress' intent with respect to

the telecommunications. field. CompTel's Petition should

accordingly be granted in order that the ILECs' local service

affiliates are appropriately treated as ILECs themselves when

they provide service in the ILECs' service areas.

Conclusion

The close coordination that has already occurred and will

occur between ILECs and their local service affiliates and the

avoidance of Section 251 and other statutory obligations

facilitated thereby require that such affiliates be treated as

successors or assigns of the ILECs under Section 251(h) (1) (B) (ii)

or comparable carriers under Section 251(h) (2). The lack of
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independence and competition between them precludes any

regulatory treatment of the affiliates as typical CLECs.

Moreover, the discrimination that is facilitated by the use

of such affiliates is precisely the type of exploitation of

bottleneck power that requires dominant treatment of ILECs' local

services. The favoritism that an ILEC is able to bestow upon its

affiliate and the affiliate's customers, as discussed above,

depends on the ILEC's unique network resources. That the ILEC's

affiliate might not own any facilities that were in place prior

to passage of the 1996 Act, or any facilities at all, provides no

justification for nondominant treatment of the affiliate. The

exploitation of the ILEC's bottleneck power facilitated by the

affiliate can only be curbed by regulation as a dominant

carrier. 12 The ILECs' ratepayers are also injured by the cross-

subsidies that result from the ILEC's provision of facilities and

services to the affiliate that only it could use and that other

carriers therefore would not want, as discussed above. Such

favoritism amounts to a transfer of resources to the affiliate at

less than cost. Dominant treatment is therefore also necessary

to deter such cross-subsidies.

The nondominant status accorded to the ILECs'
interexchange services in Second Report and Order in CC Docket
No. 96-149 and Third Report and Order in CC Docket No. 96-61,
Regulatory Treatment of LEC Provision of Interexchange Services
Originating in the LEC's Local Exchange Area and Policy and Rules
Concerning the Interstate. Interexchange Marketplace, CC Docket
No. 96-149 and CC Docket No. 96-61, FCC 97-142 (released April
18, 1997), is irrelevant to this proceeding, which involves ILEC
affiliates in the same local monopoly market.
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Accordingly, for the reasons stated above and in the CompTel

Petition, such Petition should be granted, and ILEC local service

affiliates treated as ILECs under section 251(h) and as dominant

carriers in the circumstances indicated.

Respectfully submitted,

MCI TELECOMMUNICATIONS CORPORATION

N.W.

By:
=--+-"=:----:-:::F--~:::.---_f__---:;~---!::;.....,.-Fra W. Krogh
Mary L. Brown
1801 Pennsylvania Ave.,
Washington, D.C. 20006
(202) 887-2372

Its Attorneys

Dated: May 1, 1998
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fully packaged integrated services which would include

services once we're Certified to provide long distance

- possibly entertainment services, Internet services

and wireless services. These are capabilities that

are best done in an entity outside of SST - entities

such as this because itls basically pulling together

our regulated and unregulated services. In addition,

So, right now you don't have any plans to market it

under anything other than BellSouth aSE?

That's correct, Sir.

OK. Is BSE going to compensate BellSouth Corporation

for the use of the name BellSouth?

No, Sir.

BellSouth SSE seeks the authority to provide local

service and 8ellSouth Telecoanunications local service

here in South Carolina. Is that correct?

In the entire state of South Carolina with the

exceptions of the area served by the independent

telephone cort'l)anies with which a stipulation was

assigned it.

why does BSE want to compete in the SST service area?

We don't want to really compete with SST. We believe

our services will be complimentary to SST's services

local exchange service. Ultimately, long distance

One area is that we plan to providein two ways.
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tbat --

agree aore. And in fact, 1 went back and

reviewed the Sprint docket that va. relied

upon as support for what'. gOiDg on here,

and -- I don't knov what to do about it

now, but 1 think there'. probably a proble.

vith that order.

COIIII. WALSB: I'.

concerned -- and 1'. not goiftg to co.e as •

surprise to anybody -- but 1'. concerned

tbat vbere you bave a corporation tbat ha.

a CCR and they have all the obligations

that you have aft a. incuabent local

excbange co.pany, both .ervice quality,

Oniversal Service and obligation. under

'URA and the rTA, tbat if a -- a total

affiliate i. granted a different

certificate without tho.e obligation.,

vbetber it'. anti-co.petitive and wbetber

i~ circuavent. regulation and vhether or

not it ba.ically i. counterproductive to

opening the.e .arket. in a fair way to

everybody.

We were

1 couldn'tCBAIRMAN WOOD:
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1 concerned about the.e i •• ue. in tbe Sprint

2 docket. And ve .ade a deteraination then

3 tbat we believed that the public intere.t

4 could be protected by putting in

5 If 've don't believe that in

6 thi. docket, th.n I tbink ve bave to change

7 our policy on that.

8 CHAlallAR WOODI I'. -- I

9 .ean, I'. -- I think there are probably
'-'0.0 10 so.e legal is.ue. that I va.n't -- none of

11 tbe partie. had rai.ed at that ti.e in that

12 i ••ue aince it vaa a stipulated docket that

13 I vould tbink would be ger.ane nov that

14 ve've kind of had the chance to look

15 'through thia.

16 would you vant to have a little

17 briefing between now and next veek fro. the

-- 18 parties or anything on this? I .ean, it ,

19 look. like i~ obviously w•• fle.bed out --

20 COMM. WALSH: I'. open to

21 how we .ove forward, and I think we -- I
'.

22 just didn't vant to sort of decide it today

23 without having' a further look at that i •• ue

24 .evered fro. the other and just get the

-._0"

2S other one .oving. aut I have .erious

KE .... IDy aE'OaTING Sa.VICI, INC.

-_._..__._--.-•._.._---------------------------.---
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.ak. a aock.ry of the whole r.gulatory and

that the .tatute .ays that you cannot have

a -- that a singl. co.pany can't have a COA

and an .'COA in the .a•• t.rritory. Th.

th ••• affiliate i •• ue ••aid that w.'re not

going to allow the •• 100 perc.nt r.lated

affiliat •• to circuav.nt the r.quir ••ents

of our statute and the PTA for what thes.

• y thought i. if w. could g.t th.r. on a

l.gal is.u., then --

COIIR. WALSB: Well-

CRAIRRAN WOOD: --.why got

That'. where

I gu •••

And we have on

Well, I think

I •• an, it would

I'. not .ure that .ven

CBAIRIIAN WOOD:

So •••

CORR. WALSB:

conc.rn. about it.

COIIII. WALSB:

CBAIRIIAN WOOD:

I'. going OD that.

a. a 1.gal .att.r -- I 9u ••• at the out.et

if GTE Southw•• t w.re r.que.ting a COA in

the1r own territory, I don't think we could

grant that a. a l.gal .att.r.

co.pani •• bav. to do.

l.gal .ch••••

do it now?

1.-
2

3

4

5

6

7

8,
10

11

12

13

14

15

16

17

18

l'
20

21

22

23

24

25

KENNEDY REPORTING SERVICE, INC.



04/28/88 TUE 10:30 FAl 512 477 3845 ICI TELECODUNICATIONS lZJ Ot

97

a ••

That's what I gu ••·• I'd like -- you •• ntion

statute says -in lieu of a CCN,- It

doesD't say in additioD to, And it's

CHAIRMAN WOOD: Good,

MR. DAVIS: 'Would you like

the partie. to file brief. on the legal

issue'

The COl.

Yeah,

In lieu of?

Yes,

CHAIRMAN WOOD:

that -- What wa. that again?

COMM. WALSB:

.tatute al.o .ay. -- and the CCN .tuff was

already there -- the .tatute then .ay.,

• ••• in lieu of a CCN you can get a COA,

And ·it', ay con.idered legal opinion -

(laughter) -- for whatever that" worth

that that .eans that a CCN holder cannot

hold a COl. in it. own territory.

And if we follow our rationale

about affiliate. not being able to do what

their airror i.age. can't do, then I could

very ea.ily .ay that this COA can't be

granted in their own territory. And I'.

willing to li.ten to what people have to

.ay about that, but that' ••ort of wh.r. I
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STATE OP MICHIGAN

BEFORE "THE MICHIGAN PUBUC SERVICE COMMISSION.......
In die m.atr.er of the application of )
GTE COMMUNICAnONS CORPORATION )
for tbe isPIIJR of a liceDse to provide and )
IadJ basic loc:a1 eEbange service in Ameritech )
Micbiganjs and GTE North IucorpoIatcdjs )
excbanges in the State ofMichigan ami related )
approvals. )

)

Case No. U-l1440

At die Dec:ember 12, 1997 meeting of tbe "Michigan Public Service Commission in

Lansing. MichipD.

PRESENT: Hon. Jobn G. Strand. Chairman
Hon. John C. Shea. Commissioner
HOD. David A. SvaDda. CommissioDCI'

OPINION AND ORDER

On June 16. 1997. GTE Communications Corporation flied an application. pursuant to

the MiclJigm Telecommunications Act, MCL 484.2101 et seq.; MSA 22.1469(101) et seq.•

for a Jicemc to provide basic local exchange service in the exchanges served by GTE North

Incorporated and Ameritech Michigan.! On September 22. 1997, Administrative Law Judge

Daniel E. Nickerson. Jf., (AU) presided over a heariDg at which the testimony of witnesses

IGTE Card Services IDcorporatcd. d/b/a GTE Long Distanee. filed the application aDd
subsequently cbaDgcd its aame to GTE ColllDlUlJications Corporation. GTE
CommunicatiODS later clarified that it was DOt seek;DI a license for exchanges served by
GTE Systems of the South. Tr.91-92. "
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for GTE Communicatious mS the Commission Staff (Staff) was bound into the record without

cross-examination. The record CODSists of 131 paJcs and 10 exhibits.

The parties filed briefs aDd reply briefs aDd, on November 17, 1997. the AU issued a

Ptoposal of Decision (PFD) recommendiDg that the Commission grant the application with a

single modification to tile CODditioDS proposed by the Staff. On November 24, "1997, GTE

Communications aud the Staff (,ded exceptions. On December 3, 1997, both parties filed

replies to exceptious.

Tbe Micbigan Telecommunications Act requites the Commission to grant a license to

provide basic local exchange service if it fiDds that:

(a) 1be applicant possesses sufficieDt tccbnica1, fmancial. and maDageriaJ
resources aud abilities to provide basic local exchange service to every person
within the geographic area of tbe liceme.

(b) The arantiDI of a license to the applicant would not be contrary to the public
interest.

MCL 484.2302(1); MSA 22.1469(302)(l).

There is DO dispute among the panies that GTE Communications possesses sufficient

teebnical. flDlDCia1. BDd managerial resources and abiliti~ to provide basic local exchange

pennitting GTE Communications to provide basic local exchange service in all Ameritech

Michigan excl1anges is DOt contrary to the public iDterest. .The only dispute is whether it is

contrary to the public interest at this time to permit GTE Communications to provide basic

local exchange service in GTE Nonh's exchanges.

Page 2
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The Staff I'CCOIIIIDeads tbat GTE Communicaticms DOt be permitted to provide basic local

exchanp service in GTE NOl1b's exchaDaes until those exchanges are irreversibly open to

competition. as shown by (1) GTE North's filing of acceptable Griffs in compliance with a

fmal, ncmappealable order establisbiJ1I wholesale discounts IDd prices for unbuDdled network

elements, (2) GTE North's implementation of intetcODDeCtiOD agreements with at least AT&T

Communications of Michigan, Inc, (AT&1) aud Sprint Communications Company, L.P.,

(SpriDt) DOt subject to appeal, aDd (3) competitoJs actually purcbasinl services pursuant to

those apeemeuts. Tr. 113-114.

The AU n:coDmlCnded that the Commission adopt the Stafrs proposed conditions, except

the requirement tbat GTE North not appeal the Commission orders. In his view, there was DO

lawful basis for limitiDg a party's riJbt to appeal a Commission order.

In its exceptions, tile Staff says that it did not propose to intedere with GTE North's right

to appeal any Commission order. Rather, the Staff says, its proposal would requiIe GTE

Nonh to make a business ~ision about whether to appeal the Commission's orders or to

satisfy a condition that would permit its affiliate to provide basic local exchange service.

In its exceptions. GTE Communications says that it supports the objective of achieving

competition in the marketplace and agrees that the conditions imposed should be competitively

neutral; i.e.• the conditious must permit GTE Communications to enter the market at .the same

time as a competitor is able to enter the market. It asserts that the Staff's proposed conditions,

even as modified by the AU, are more restrictive tban necessary and contrary to law. It

proposes that it be pemlitted to proVide basic local excbanle service in GTE North's excbang-

es when GTE Norrh's markets become irreversibly open to competition as shown by either

(1) the Commission's issuance of a fmal order establishing wholesale discounts and prices for

Page 3
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UDbuadled uetwort elements aud GtE North's filing of acceptable tariffs or (2) the Commis-

sion's approval of an iDtercomectiOD agreement between GTE North and a nonaffIliated. major

competitor pursuaDt to wbic.b tile competitor bas the ability to purchase services.

GTE Coaummications argues that a requiJement that it satisfy both conditions is not

competitively DeUUa1 because competitors could be providing service under a wholesale tariff

or an approved imert:onnection agreement, while GTE Communications could not provide

service because both conditions had not been satisfied. It also argues that a condition

requiriDg two named competitors to be purchasiJlI services under an approved interconnection

agreement is not competitively neuual because competition in GTE North's market does not

depend on the identity of the nonaffiliated competitor and because AT&T or Sprint could

choose to delay or DOt eDtcr the market at aU.

The Commission concludes that GTE Communications' entry into GTE North's service

territory without coDditions designed to create competition is contrary to the public interest aDd

tbat portion of the application should be denied unless those coDditions are in place. The

Commission further CODCludes it is not likely that GTE Communications' proposed conditions

will result in competitive neutrality.

GTE North's coDduet to date does not give the Commission reason to believe that the

company will permit competition. at least by nonaffiliated providers. Tr. 109-113.: Of

greatest importance. both AT&T and Sprint went through the negotiation and arbitration

process to develop iDtercomJectioa ap-eements with GTE North. The Commission issued final

orders requirina action by GTE North on December 12. 1996 in Case No. U..1116S for AT&T

2Tbe Staff even questious whether GTE North will pennit an affiliate to provide
competing basic local exchange service. If that fear is founded, GTE CommunicatioDSj
challenges to tbc Staffjs CODditioDS. and the application itself. are inelevam.

Page 4
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aud January IS, 1997 in Cue No. U-11206 for Spri.at. As of today, GTE North has refused

to comply witb those-orders, and neither AT&T nor Sprint is able to provide basic local

exctaaDle service in GTE Nonh's excbaDges. Furthermore. GTE North does not have an

approved wholesale tariff.

The commission agrees with tile Staff that GTE North must have filed acceptable tariffs in

compliaDce with a Commission order approving a wholesale tariff aDd prices for unbundled

nelWOl'k eJemems. The Commission also agrees that GTE North must have an approved

iDtercoona:tion agreemenr. altbougb tile Commission does DOt ap-ee that it is necessary to

specify that the agreement be with AT&T or SpriDt. The development of competition does not

require that either of those providers complete an intercoDDeCtion aareement. It is enough that

some DOD8ffiJiated competitor do so. With tariffs and an iutercoDDeCtion agreement in place,

the Commission concludes that competitors will be in a position to compete with GTE North.

Whether tbey choose to do so at that time will be their business decisions and not a product of

GTE North's refusal to peanit competition in its exchanges. The Commiuion is therefore not

persuaded that it is necessary to add the condition tbat competing providers actuaJly be

providing service UDder those tariffs or agreements.

On die other baDd, a condition regarding appeals is DeetSII)' to prevent GTE North from

defcatinl tile competition tbat is a necessary condition to GTE Communicatiom' entry into the

basic local c:xcban&e market. It is not necessary to prevent GTE North from appealing. It is

only necessary to prevCDI GTE Nonh and GTE Communications from circumventing the

requirement that competition become irrevenible before GTE Communications may provide

basic local excbange service in GTE Nonh's exchauges. GTE North is free to appeal any

order approving a tariff or iDterconnection agreement. If it appeals those orders, GTE

PageS
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Communicatioas caD eutcr GTE Nonb's markets when the appeals have IUn their course. jf

there is still a Commission--approved tariff and interconnection agreement.

The de'velopment of competition will be chilled if GTE Communications can enter the

basic local exchanIe market in GTE North's cxchaDges while its affl1iate cballeuges the tariffs

or intert:oDDeCtiona~ UDder which others seek to enter the market. Consequently, the

Commission finds that it is toDttaty to the public interest to permit GTE Communications to

enter GTE North's service territory while GTE North is seeking to ovcnum the Commission

orders UDder which competitors, other than GTE Communications. arc authorized to provide

competitive 1el'Vic:c. Delaying GTE ComnnmieatiODS' entry into GTE North's exchanges until

others are free to enter those markets without the cloud of pending appeals will maximize the

litcIiboocl that competition in GTE North's service territory exists and is irreversible.

GTE Communications argues that tile Commission's approval of a license for Ameritech

CommunicatiODS. Inc. (ACI). an Ameritceh Michigan aff'tliate, to provide basic local exchange

seJVice in Ameriteeh Micbi&an's IUd GTE North's excbaDges supports the issuance of a

license in this case. It points out that both Amcritech Michigan and GTE North are prohibited

from bundlina loc:al excbange service with long distance service except through a separate

affl1iate. GTE Communications argues that, like AeI. it will be severely disadvantaged in the

marketplace if it cannot offer one-stop shopping in GTE North's exchanges when other

providers can do so. GTE Communications acknowledges that AO's license will become

effective in Ameriteeb Michigan's exchanges when the Federal Communications Commission

(FCC) authorizes it to provide in-regioD interLATA service under Section 271 of the federal

Telecommunications Act of 1996 (die FrA). 47 USC 271. It points out that section 271 does

not apply to it. IDd argues that the Commjssion cannot lawfully impose restrictions that are

Page 6
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patterned after • sraturory provision tbat does not apply to it. Further, it argues that it is

unlawful and unreasonable to tie its liceme to the conduct of an affiliate that it cannot control.

The Commission·s action witb regard to ACI supports the decision in this order because

the conditions imposed in both cases ate dcsiped to pcnnit the affiliate of the incumbent to

offer bundled services when tile iDCumbeDt's exchanges are open to competition. For both

companies, the Michigan Te1ecommuDieations Act requires the Commission to cODSider how

the grant of a lic:cose will affect tile public illtCleSt. Contmy to GTE Communications'

argumeat. tbere is DO lepJ zequirement that the Commission ignore how the applicant is likely

to interact with an aff'JliaCc or how that interaction will affect the public interest. In particular,

the Commission need not pretcDd that GlE North and GTE Communications will act without

reprd to how their separate actions affect tile interests of tile corporate entity with which they

are both affiliated.

If GTE North is serious about permittiDg competition, as the Michigan Telecommunica

tions Act and tile FrA require, the CODditicms imposed by this order are DOt impediments to

GTE CommuDications' effons to provide oue-stop shopping. GTE Communications (and other

pOtential competitors) c:aDDOt provide basic local exchange service in GTE North's excbanges

without .iDtcrcomJection agreements or approved tariffs for wholesale or unbundled network

elements. If GTE North does what it must to permit its affUwe to provide service, it will also

have done much to satisfy the conditions set forth in this order. It is not unreasonable to

require it to do the halm:c. which will permit competition to exist. as envisioned by both the

Michigan TeJeconummicatioDs Act IDd die PTA.

GTE Communications argues that Sed.ion 253 of the FTA prohibits the Commission from

imposing tbese conditions. 8edion 253(8) provides: -No Stale or local statute or regulation,

Page 7
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or other S1ate or local legal requiranent. may prohibit or have the effect of prohibiting the

ability of any entity to provide any interstate or intrastate telecommunications service."

47 USC 253(a). The Commission does DOt dispute that it should DOt impose conditions that

would impede the development of competition in the basic local excbaDgc market. In this

case. in light of GTE North's past conduct, it is likely that immediately permitting GTE

COIJUDIlDicatiODS to provide basic local exchange service in GTE Nortb·s excqcs will

CIIIUl'C tbat competition does DOt develop in those exchaules. Cousequently. UDder state law.

the Commission must impose coaditiODS de$igned to promote competition and. UDder federal

law and policy as embodied in the PTA and the FCC's actions. may do so. GTE Communica-

tions seems to be propcnmding the absurd position that a state may not impose any require-

ments on a poteDtial provider, iDcIuding the requirement that it obtain a license. It is entirely

consistent with tile iDteraction of state and federal law for the Commission to impose the

conditions in this order. Even the FTA recognizes the need for states to retain authority "to

impose, on a competitively DeUtral basis . . . requirements necessary to . . . protect the public

safety aDd welfare. ensure die contiDued quality of telecommunications services. and safeguard

the rights of consumers." 47 USC 2S3(b).

The AU also adopted the Staff recommendation that GTE Communications be required to

file legible maps showing the excbaDlcs within which it would offer service.

In its excc:ptious. GTE Communications argues that there is no currently effective rule that

dictates theconc!itioD or quality of tbe maps shOWing its service territory. It says that it will

be usm, the pre-existing ex.cbange bouDdaries of Ameritceh Michigan aocI GTE North. which

already have maps on file that are aa:essible to the public. and the Commission should Dot

require it to file duplicate maps. It sugests that it, aDd other competitive local exchange

Page 8
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providers, be permitted to iIB:oIporate by 1Cfemx:e the maps of the incumbent local exchange

providers. It also suggestS tbat the cost of preparina maps is a significant barrier to those

seeking to the enter the basic locaJ exchaoae market.

'1'be Commission rejects GTE ComrmIDicatioUS' position. As competition develops. it is

likely that all providers will not use die same exchange boundaries and that incumbent

providers may seck to alter bouDdaries or witbdraw from certain exchanges. It is therefore

reascmable to require a provider toO file its own maps showing clearly the areas that it proposes

to serve.'

The Commission FINDS that:

a. Jurisdiction is pursumt to 1991 PA 179, u amended by 1995 PA 216. MeL 484.2101

et seq.; MSA 22.1469(101) ct seq.; 1969 PA 306. u amended, MeL 24.201 et seq.;

MSA 3.560(101) et seq.; aad the CommissiOD's Rules of Practice and Procedure. as amended,

1992 AACS, R 460.17101 et seq.

b. GTE Cormmmications possesses sufficiem technical, financial, and managerial

resources and abilities to provide basic local exchange service to every person within the

pographic area of the license.

c. Granting GTE Communications a liccDse to provide basic local exchange service in the

requested areas. subject to the conditions set forth above, will not be contrary to the Public

interest.

THEREFORE. IT IS ORDERED that:

'It is absurd for a provider with GTE Communicationsj resources to assert that the cost
of filiDg legible maps is a sipifiCBDl barrier to entry.

Page 9
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A. GTE Communications Corporation is granted a license to provide basic local exchange

service in Amedteeh Michigan's excba'1lcs.

B. GTE CommunicatioDs Corporation is gmued a license to provide basic local exchange

-service in GTE- North Incorporated's exchanges when it has satisfied the conditions set forth in

this order.

c. GTE ConmnuucatiODS Corporation shall provide basic local exchange service in

accordaD:e with the regulatory~ specified in the Michigan Telecommunications

Act. MCL 484.2101 et seq.; MSA 22.1469(101) ct seq.

D. Before COJIID'IeDCiDg basic local exchange service. GTE Communications Corporation

shall submit its tariff ref1ectiDg the services that it will offer and legible maps identifying the

exchanges in which it will offer servic:c.

The Commission reserves jurisdiction aDd may issue further orders as necessary.

Any party desiring to appeal this order must do so in the appropriate court within 30 days

after issuance and notice of this order. pursuant to MCL 462.26; MSA 22.45.

MlOUGAN PUBUC SERVICE COMMlS-
SION

(SEAL)

-
By its action of December 12, 1997

Pap 10
U-1144O

lsI Jolm G. Strand

Chairman

/5/ John C. Shea

Commissioner, concurring in part and
dissenting in part in a separate opinion.

----_.._--------
____,_~'~M_'.~__---·-·-
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C. GlE ComlDlJllicatioDS Coxporation sball provide basic local exehan,e service in

accordance with the regulatory requirements specifaed in the Michigan Telecommunications

Act. MCL 484.2101 et seq.; MSA 22.1469(101) et seq.

D. Before commencing basic local exdJange service. GTE Communications COlPoratiOD

shall submit its lariff reflecting the services that it will offer and legible maps identifying the

excbaDges in wbich it will offer service.

The Commission reserves jurisdiction and may issue further orders as necessary.

Any pany desiring to appeal this order must do so in the appropriate court within 30

days after issuance and notice of this order, pursuant to MeL 462.26; MSA 22.45.

MICHI-
GAN PUBUC SERVICE COMMISSION

_By its action of December 12. 1997.

Pap 12
U-11440

Commissioner. concurring in part and
dissenting in part in a separate opiniOD.

Commissioner
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1D the matter of b application of )
GTE COMMVN1CAUONS CORPORADON )
for the issuance of a license to provide and )
resell basic local exchange service in Ameritech )
Michipqjs aDd GTE North 1Dcorporatedjs )
exctLInps in tbe State of Mic:bipn and Mlated )
approvals. )

)

Suggested Miette:

Case No. U-11440

..Adopt and issue order dated December 12, 1997 granting GTE Com
munications COIpOration a license to provide basic local exchange
service. as set forth in the order...
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STATE OF MICHIGAN

BEFORE THE MlClUGAN PUBUC SERVICE COMMISSION

•••••
In the matter of tbe application of)
GTE COMMVNICATIONS COltPORATION)
for the issuance of a liceDse to provide aDd)Case No. U-11440
resell basic local excbauge service in Ameritech)
Michipn·s ad GTE North lDcotporated's)
excbanaes in the State of Michigan and related)
approvals. )

)

OmaON OF COMMISSIONER JOHN C. SHEA
CONCJDUUNG IN PART AND DISSENUNG IN PARI

(Submitted on Decembct 12. 1997 concerning order issued on same date.)

The pant or denial of a license for basic local exchange service is governed by Article 3

of the MichipD Te1ecommunicatious Act, 1991 PA 179. as amended by 1995 PA 216, MCL

484.2101 et sg; MSA 22.1469(101) ~ ml. (the "Act"). and specifically, Section 302(1) of

the Act. That section requires thc1 Commission ·10 approve an application for a license if the

Commission fiDds the fonowing:

<a> The applicant possesses sufficient technical. fmancial, and managerial
resources and abilities to provide basic local excbmge service to every person
within the geograpbical area of the license.

(b) The granting of a license to the applicant would not be contrary to the
public intelest.

MCL 484.2302(1); MSA 22.1469(302)(1).

In the accompanyiDg order. the majority concludes that the applicant in tile proceedilll.

GTE COIIUIIUDicatious Corporation. satisfies the requirements of subsection (a). J.1m!].

Page 14
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Bued on die record in this matter, I join the majority in concluding that the applicant has

satisfied the requiremeDts of subsection (a), J!!ml.

I am troubled. however, by the majority's fluid understanding of "public interest. n In

Case No. U-ll0S3, the Commission (including the undersiped) rightly determined that the

provisions of Section 101(2) of the Act contained the benchmark for determining the effect

on tile public imeRSt of the put or denial of a lic:euse. ~. August 28, 1996 order in Case

No. U-llOS3 at 20-21. No menticm is made of Seaion 101(2) in [he accompanying order.

Instead the accompanyiDg order reacbes for autbority in some unnamed -stare law" and

"federal law. .. Put simply, there is no Jaw that would justify the imposition of conditions

on the license that is subject to this proceeding. •

Based on die foregoing, I would grant a license without conditions.

John C.·Shea. Commissioner

·1 view the requirement for legible maps differently: the location of the geoaraPhic area
of the license caDDOt be known without legible maps. Therefore legible maps are
required. It is absurd to claim otherwise..
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